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CENTEX HOMES – SOUTHEAST REGION

ATLANTA METRO

ATLANTA CENTEX HOMES DIVISION

REAL ESTATE PURCHASE AND SALE CONTRACT

PROPERTY LOCATED ON EMERSON ALLATOONA ROAD

BARTOW COUNTY, GEORGIA
TERM SHEETS

	PURCHASER:
	CENTEX HOMES, a Nevada general partnership

3780 Mansell Road, Suite 300

Alpharetta, Georgia 30022

Authorized Representative:  Jay Thrower, Senior Vice President
Phone:  (678) 713-2100    Fax:  (678) 713-2101

E-Mail Address: JThrower@centexhomes.com
Tax ID#: 75-2502012

	PURCHASER’S COUNSEL:
	Lon Grayston Bryant, Esq.

Regional General Counsel, Centex Homes

3780 Mansell Road, Suite 300

Alpharetta, Georgia 30022

Phone: (678) 713-2232    Fax:  (770) 663-8064

E-Mail Address:  LBryant@centexhomes.com

	SELLER:
	Blankinship & Gaskin Properties LLC
460 Cessna Lane, Office B

Kennesaw, GA  30144

Authorized Representative:  Jack Gaskin

Phone: (404) 863-2456    Fax: (770) 419-2399
E-Mail Address:  jgsand@bellsouth.net
Tax ID#:  

	SELLER’S counsel:
	James C. Van Voorhies, Jr./Warren H. Small, Jr.

McLarty, Robinson & Van Voorhies, LLP

150 East Ponce de Leon Avenue, Suite 330

One Decatur Towncenter

Decatur, Georgia  30030

Phone:  (404) 377-6464  Fax:  (404) 377-3658

E-Mail Address:  jvanvoorhies@mvlaw.com; wsmall@mvlaw.com

	PROPERTY DESCRIPTION: 

(See Section 1)
	Two non-contiguous tracts of real property located in Land Lots 829, 900, 901, 937, 970, 971, 972, 973, 974, 975, 1007, 1008, 1009, 1042, 1043, 1044, 1045 and 1046 of the 4th District, of Bartow County, Georgia, and which are more particularly set forth on that certain preliminary site plan (the “Site Plan”) prepared by Planners and Engineers Collaborative (the “Site Engineer”) which is attached hereto as Exhibit “A” and incorporated herein by reference.   

One of said tracts is situated west of Interstate 75 and contains approximately 494 acres (the “West Property”).  The other tract is situated east of Interstate 75 and contains approximately 152 acres (the “East Property”).  The West Property and the East Property may hereinafter be collectively referred to as the “Property”.

 As set forth below, Purchaser shall obtain a boundary survey of the Property (the “Survey”), and upon approval of the same by Seller, the land as shown thereon shall be the legal description used for sale and conveyance of the Property to Purchaser, and said Survey will be attached to this Contract as Exhibit “B”, and incorporated herein by reference. 

	INTENDED USE:

(See Section 4)
	Development of a residential subdivision and the construction of completed homes therein.  

	PURCHASE PRICE:

(See Section 2)
	The “Purchase Price” for the West Property shall be determined by multiplying the number of acres shown by the Survey for the West Property  rounded to the nearest 1/100th of an acre by $30,000.00 per acre.  No additional amounts shall be due for the Entrance Tract.  The Purchase Price for the East Property shall be determined by multiplying the number of acres shown by the Survey for the East Property rounded to the nearest 1/100th of an acre by $32,400.00 per acre.

	DEPOSIT WITH EARNEST MONEY:

(See Section 3)
	$75,000.00 cash due from Purchaser within 2 Business Days after the Effective Date of this Contract to be held by Escrow Agent.  An additional $200,000.00 cash due to Escrow Agent within 2 Business Days after the expiration of the Feasibility Period for the West Property.  

	FEASIBILITY PERIOD:

(See Section 4)
	Thirty (30) days after the Effective Date of this Contract for the “West Property” (as hereinafter defined) and 120 days after the Effective Date of this Contract for the “East Property” (as hereinafter defined).

	CLOSING DATE:

(See Section 5)
	The Closing Date for the West Property shall be on or before October 1, 2004, which date shall also be the “West Property Outside Closing Date”.  The Closing Date for the East Property shall be on or before the one (1) year anniversary of the Closing Date of the West Property but in no event later than October 1, 2005, which date shall also be the “East Property Outside Closing Date”. 

The West Property Outside Closing Date and the East Property Outside Date may be hereinafter collectively be referred to as the “Outside Closing Date”.

	ESCROW AGENT:
	First American Title Insurance Company

5775 Glenridge Drive, NE, Building A, Suite 200

Atlanta, Georgia  30328

Phone: (404) 250-1604    Fax: (404) 250-1609

	BOUNDARY SURVEY:

(See Section 6)
	Prior to Closing, Purchaser shall obtain a current boundary survey of the Property (the "Survey"), as well as a surveyor’s inspection report on that form currently used by the Title Company (the “Surveyor’s Report”).  The Survey may be prepared in accordance with the standards and requirements of ALTA/ACSM, and shall indicate on its face that it has been prepared for the benefit of Seller, Purchaser and the Title Company.  The Survey shall provide metes and bounds for the boundary line of the Property, establishing determinable points of beginning and setting forth the acreage contained within the Property to the nearest 1/100th of an acre. 

Purchaser shall have the right to object to any items shown on the Survey or included within the Surveyor’s Report which, in Purchaser’s sole and absolute discretion, (x) adversely affect the marketability or insurability of title to the Property, or (y) have an adverse effect on the construction and/or development of the Property for the Intended Use, the cost of construction or ownership thereof, and/or the cost or ability to obtain or market mortgages on completed dwellings.  Any such objections shall be governed by the provisions of Section 6.2 concerning title objections.

Purchaser shall deliver a copy of the Survey to Seller and Seller’s counsel, and upon Seller's and Seller’s counsel’s review and approval (which approval shall not be unreasonably withheld or delayed) said Survey will be attached to this Contract as Exhibit "B," and thereafter the Property as shown and depicted thereon shall be and constitute the legal description of the Property to be sold and conveyed hereunder.  In the event Seller or Seller’s counsel fails to raise objection to the Survey within 5 days from receipt of the same, the Survey shall be deemed approved by Seller.    

Purchaser may have the Survey updated (the “Survey Update”) prior to Closing, and Purchaser may object, in writing, to any new or different conditions revealed by the Survey Update, and any such objections shall be governed by the provisions of Section 6.2 governing objections to the Title Update.

	BROKERS:

(See Section 15)
	Welco Ramo Associates

604 Noble Creek Drive

Atlanta, GA  30327

Authorized Representative:  Gene Lovett

Phone: (404) 350-9511   Fax: (404) 350-0580

	BROKER COMMISSIONS
	Subject to the provisions of Section 14 of this Contract, Seller has agreed to pay a commission to Broker pursuant to a separate agreement, not exceeding $500,000.00 in the aggregate which shall be paid in increments of $__________ per acre as and when the closings of the East Property and West Property, respectively, occur.


SPECIAL STIPULATIONS

NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THE STANDARD TERMS AND CONDITIONS, OR ANY ADDENDA, THE FOLLOWING SPECIAL STIPULATIONS SHALL SUPERCEDE AND BE CONTROLLING AND SHALL SURVIVE EACH CLOSING:

A.  AVAILABILITY OF WATER AND SEWER TO WEST PROPERTY.

Within ten (10) days prior to the expiration of the Feasibility Period, Seller shall cause the Site Engineer to deliver plans and specifications for the extension of an existing publicly dedicated sanitary sewer line (the “Sewer Line”)  from other adjacent property of Seller to serve the West Property as well as a detailed cost estimate (the “Cost Estimate”) which establishes the cost for the construction of such extensions.  Purchaser acknowledges that it has satisfied itself that a publicly dedicated water line (the “Water Line”) directly serves the West Property from the right-of-way of Georgia Highway 293 in sufficient capacity for Purchaser’s Intended Use.

In order to provide for the construction of the Sewer Line to serve the West Property subsequent to Closing, the Parties agree as follows:

1. At the Closing of the West Property, 125% of the Cost Estimate (the “Escrow Funds”) shall be deducted from Seller’s proceeds and delivered to Escrow Agent;

2. The Escrow Funds shall be held and disbursed in accordance with a Construction and Escrow Agreement (the “Construction and Escrow Agreement”), which shall be executed by Seller and Purchaser at the Closing of the West Property and which shall be in form and content as that set forth on Exhibit “C” attached hereto and incorporated herein by reference;

3. Seller shall, at Seller’s sole cost and expense, diligently complete the construction and installation of the Sewer Line in a good and workmanlike manner, in accordance with the Construction and Escrow Agreement.

4. Purchaser shall not file or cause to be filed any subdivision plats of all or any part of the Property unless and until Seller shall have received all sums from the Escrow Fund to which it shall have become entitled under the Construction and Escrow Agreement.

B.
ENTRANCE TRACT.  The Parties acknowledge that Seller is the owner of a tract of land which is situated between  the northerly boundary of the West Property and the southerly right-of-way of Emerson Allatoona Road and identified as the “BGP Tract” on the Site Plan.  The Parties further acknowledge and agree that the BGP Tract and the West Property would benefit from the construction of a “Boulevard” type roadway (within a portion of the BGP Tract to be determined subsequent to the Closing of the West Property (the “Entrance Tract”)), which connects the northerly boundary of the West Property to the southerly right-of-way of Emerson Allatoona Road.  To this end, the Parties agree to cooperate and diligently pursue commercially reasonable due diligence studies to determine the  location, size and construction of the Entrance Tract to the mutual satisfaction of Seller and Purchaser.  Subject to the provisions of Paragraph G hereinbelow, Seller acknowledges and agrees that the Entrance Tract: (i) shall be of sufficient size to accommodate four (4) lanes of traffic, together with attendant acceleration and deceleration lanes; (ii) shall be of sufficient size to accommodate mutually acceptable median strips and landscaping on either side of the Entrance Tract; (iii) shall require appurtenant easements for slopes, fills and construction activities; (iv) shall require the widening of Emerson Allatoona Road up to a maximum width of _____ feet; (v) configuration may require modifications as required by the “Governmental Authorities” (as hereinafter defined); (vi) will require Seller to contribute to Purchaser fifty percent (50%) of the maintenance cost actually incurred by Purchaser on an annual basis following completion of construction, which maintenance cost shall not exceed $________ in any single year, and shall be verified by true and correct copies of all receipts for payment by Purchaser; and (vii) shall require entrance feature and signage capabilities which are reasonably acceptable to Purchaser and Seller.  Purchaser acknowledges and agrees that the Entrance Tract: (1) shall require curb cuts and access points to the BGP Tract which are acceptable to Seller; and (2) shall require entrance feature and signage capabilities which are acceptable to Seller. 

 In the Event that the Parties agree on the location of the Entrance Tract and all related matters thereto, then such agreement shall be memorialized by amendment (the “Amendment”) to this Contract which establishes the terms and conditions upon which the Entrance Tract shall be conveyed to Purchaser.    In the event the Parties agree upon the form and content of the Amendment, then the Amendment shall require Purchaser to construct the “Boulevard” within the Entrance Tract at Purchaser’s sole cost and expense.  Additionally, the Amendment shall require Seller to convey the Entrance Tract and appurtenant easements to Purchaser, at no additional cost and expense to Purchaser, subject to and in accordance with the terms of this Contract, subject, however, to Purchaser’s completion of construction of the Boulevard and related improvements in compliance with the Amendment and all applicable governmental requirements within ____ (___) years following closing. In the event such construction is not completed within the aforesaid deadline, Purchaser shall reconvey the Entrance Tract and appurtenant easements to Seller, free and clear of all lines, encumbrances and other title matters not theretofore approved by Seller.
C.
REZONING FOR THE EAST PROPERTY. In accordance with Purchaser’s Intended Use, it shall be a further Condition to Closing for the East Property, in addition to those set forth in Section 7 of the Contract, that the East Property be approved for a development as a residential subdivision with a density of no fewer than 3.5 lots per acre, and subject only to such conditions which are acceptable to Purchaser in Purchaser’s sole opinion.  Purchaser agrees to file an application for rezoning of the Property from its present City of Emerson Zoning Classification which allows for the foregoing density on or before the 1st day of November, 2004.  In the event there is a zoning moratorium, Purchaser shall apply at the next possible date following expiration of such moratorium; provided, however, in no event shall Closing of the East Property be extended beyond the East Property Outside Closing Date.

Seller agrees to cooperate with Purchaser in the pursuit of the rezoning of the East Property and in obtaining “Approval” (as hereinafter defined) of all development permits, including a Land Disturbance Permit, to the extent reasonably necessary, including participating in any application process and attending any required meetings; provided, however, in no event shall Seller be required to expend money in the pursuit of such rezoning.  As a point of clarification, the Condition to Closing relating to the rezoning of the East Property shall not be fulfilled (and "final rezoning" shall not be obtained) until the rezoning and any supporting land use change to the East Property have been approved by all “Governmental Authorities” (as hereinafter defined) having jurisdiction thereover, and all appeal periods have passed, with no appeal having been made, or in the event of an appeal, said appeal has been rejected or terminated conclusively in favor of the rezoning of the East Property.  In the event rezoning has not been obtained by the East Property Outside Closing Date established in the Term Sheets of the Contract, Purchaser shall have the right to (1) terminate this Contract as to the East Property, by written notice to Seller, whereupon the Deposit shall be refunded to Purchaser and other than those obligations which by the express terms of this Contract are to survive termination, neither party shall have any further obligations hereunder, or (2) waive the rezoning as a Condition (or Conditions) to Closing, and proceed with the Closing.  Notwithstanding the foregoing, if the failure of any Condition to Closing is due to a default by either party hereto, the non-defaulting party shall have the right to exercise those remedies set forth in Section 13 of this Contract.

D. ADDITIONAL CONDITIONS TO CLOSING.  In addition to the Conditions to Closing set forth in Section 7 of this Contract:  (i) it shall be a Condition to Closing for the East Property, that Purchaser has acquired the West Property; (ii) it shall be a Condition to Closing for the West Property that a valid binding easement be in place for the construction, installation and maintenance of the Sewer Line, as hereinabove defined, which easement shall (a) be in form and content reasonably satisfactory to Purchaser (and subject to Seller’s approval) to meet the requirements of Purchaser’s Intended Use of the West Property; and (b) be conveyed to Purchaser upon the Closing of the West Property, in form and content satisfactory to the “Title Company” (as hereinafter defined) such that said easement will be insured under the “Title Policy” (as hereinafter defined) as an appurtenant easement in accordance with the requirements and standards set forth in Section 6.1 and 6.2 of this Contract.

E.
DEVELOPMENT OF REGIONAL IMPACT (“DRI”).  Seller acknowledges that the development  of the Property for Purchaser’s Intended Use will classify the Property as a DRI and, as such, will require Seller’s cooperation and participation in obtaining certain Approvals from the Governmental Authorities.  In furtherance of Purchaser’s efforts to obtain such Approvals, Seller agrees to (i) execute any agreements, applications, authorizations or submissions requiring the consent or joinder of Seller, and (ii) provide written authorization, in form satisfactory to the Governmental Authorities, empowering Purchaser to act as Seller’s agent before such Governmental Authorities for the purpose of obtaining the required Approvals for such DRI classification.  In addition, Seller acknowledges and agrees that certain conditions may be imposed by the Governmental Authorities on the BGP Tract in connection with the classification of the Property as a DRI.  Such conditions (the “Seller DRI Conditions”) may include, but not be limited to, a requirement that the Seller contribute portions of the BGP Tract for the widening of Emerson Allatoona Road as well as the Entrance Tract, if constructed by Purchaser.  Seller agrees to fully comply with the Seller DRI Conditions.  

F.
Sign Easements.  At Closing, Seller agrees to grant certain signage easements (the “Signage Easements”) to Purchaser as appurtenances to the West Property for the purpose of erecting and maintaining marketing and/or entrance location signs.  The Signage Easements shall; (i) be in form and content reasonably satisfactory to Purchaser; (ii) conform to the title requirements set forth in Section 6.1 and 6.2 of this Contract; and (iii) be located in two (2) locations along Emerson Allatoona Road, the first of which shall be in proximity to the intersection of Emerson Allatoona Road and Interstate 75, and the second shall be in proximity to the intersection of US Highway 41 and Emerson Allatoona Road.   Notwithstanding the foregoing to the contrary, such signs and the easements therefore shall comply with all applicable governmental requirements and shall be subject to the reasonable approval of Seller as to size, location, form and content.

G.
Seller’s Other Property.  Purchaser is aware that, adjacent to the East Property and the West Property, Seller owns in excess of 700 acres of other property in the City of Emerson, Bartow County, Georgia (“Seller’s Other Property”).  Notwithstanding that this Contract contains provisions obligating Seller to cooperate with Purchaser’s development of the Property, such obligations (including without limitation the conveyance of any portion of or any interest in Seller’s Other Property) shall be subject to Seller’s right to first review and approve the same as not physically, legally or financially impairing, restricting or prohibiting the ability of Seller, or its successors or assigns, to own, market, convey, encumber, develop, improve, use or occupy Seller’s Other Property.  This Paragraph G shall supersede and be controlling over any contrary provision in this Contract.

THE INFORMATION AND SPECIAL STIPULATIONS CONTAINED ON THE FOREGOING  TERM SHEETS ARE PART OF THE AGREEMENT BETWEEN PURCHASER AND SELLER.  IN THE EVENT OF ANY CONFLICT OR INCONSISTENCY BETWEEN THESE TERM SHEETS AND THE STANDARD TERMS AND CONDITIONS (AND ANY EXHIBITS AND ADDENDUM ATTACHED THERETO) THE PROVISIONS OF THE TERM SHEETS AND ANY SPECIAL STIPULATIONS RECITED THEREIN SHALL CONTROL.

CENTEX HOMES – SOUTHEAST REGION

ATLANTA METRO

ATLANTA CENTEX HOMES DIVISION

REAL ESTATE PURCHASE AND SALE CONTRACT

PROPERTY LOCATED ON EMERSON ALLATOONA ROAD

BARTOW COUNTY, GEORGIA
STANDARD TERMS AND CONDITIONS


This Real Estate Purchase and Sale Contract (this "Contract") is made and entered into as of the Effective Date, by and between Seller and Purchaser identified on the Term Sheets of this Contract.  Capitalized terms used herein shall have the meaning ascribed thereto in the Term Sheets, unless otherwise defined herein.  This Contract includes the Term Sheets attached hereto, these Standard Terms and Conditions, and all Exhibits and Addenda attached hereto (which are incorporated herein by reference).


In consideration of the mutual covenants and agreements herein set forth, the Parties hereto agree as follows:

1.
PURCHASE AND SALE/LAND.  Seller agrees to sell and convey to Purchaser, and Purchaser agrees to purchase and acquire from Seller, on the terms and conditions hereinafter set forth, the “Property” (herein so called) identified in the Term Sheets, together with all other rights of Seller therein or relating thereto including any and all rights, members, structures, awards, improvements, shrubbery, trees, plants and fixtures located thereon or appertaining thereto.    

2.
PURCHASE PRICE AND PAYMENT.  The “Purchase Price” (herein so called) for the Property shall as set forth or otherwise determined in accordance with the Term Sheets.

3.
DEPOSIT.

3.1.
Earnest Money Deposit.  Purchaser shall deliver an Earnest Money Deposit, or Earnest Money Deposits if required, whether one or more being referred to as the “Deposit” (herein so called) to Escrow Agent in accordance with the Term Sheets. If Purchaser fails to deliver any Earnest Money Deposit as and when required, then, notwithstanding anything to the contrary contained in this Contract, Purchaser shall be deemed to have elected to terminate this Contract pursuant to Section 4.

3.2.
Application/Disbursement of Deposit.  Escrow Agent shall place the Deposit in an interest bearing escrow account at an independent financial institution (which account the Parties acknowledge and agree is not insured by the FDIC or otherwise for amounts in excess of $100,000.00), and hold and disburse the Deposit in accordance with this Contract and the Escrow Agreement.  All interest earned on the Deposit shall be the property of Purchaser.  The Deposit shall be applied and disbursed as follows:



3.2.1.
$250,000.00 of the Deposit shall be delivered to Seller at the Closing of the West Property, and shall be applied toward payment of the Purchase Price, and Purchaser shall receive credit for such payment



3.2.2.
If this Contract is terminated during the Feasibility Period for any reason other than Purchaser’s default, the Deposit shall be immediately refunded to Purchaser.



3.2.3.
Notwithstanding anything to the contrary contained in this Contract, if this Contract is terminated due to a default, pursuant to Section 13, the Deposit shall be delivered to (or retained by, as applicable) the non-defaulting Party, and the non-defaulting Party shall have such additional rights, if any, as are provided in Section 13.


3.2.4.
Notwithstanding anything to the contrary contained in this Contract, if this Contract is terminated by Purchaser due to the failure of any of the Conditions to Closing and Purchaser has not defaulted hereunder, the Deposit shall be immediately refunded to Purchaser.


3.2.5.
Notwithstanding anything to the contrary contained in this Contract, if the Deposit is to be refunded to Purchaser other than as a result of a default by Seller, Purchaser shall receive a refund of the Deposit, less One Hundred and No/100 Dollars ($100.00), which amount shall be paid to Seller as consideration for the termination rights granted to Purchaser herein.

3.3.
Exculpation of Escrow Agent.  Escrow Agent shall not be liable to either Party for damages or otherwise for any action taken in good faith; provided, however, that this release of liability shall not apply to willful acts of malfeasance or gross negligence by Escrow Agent.  In any legal action involving Escrow Agent, including, without limitation, any interpleader action initiated by Escrow Agent, all reasonable legal expenses reasonably incurred by Escrow Agent, including, without limitation, all discovery and appeal expenses, shall be borne by the Party against which final judgment is rendered or as otherwise ordered by the court.  Purchaser and Seller agree to be bound by the provisions of the Escrow Agreement, the form of which is attached hereto as Addendum I.

4.
FEASIBILITY PERIOD.  Seller hereby grants Purchaser that period of time established in the Term Sheets during which to examine the Property and determine, in Purchaser’s sole and absolute discretion, if the Property is suitable for the development of a residential subdivision meeting Purchaser's criteria for its Intended Use.  Purchaser shall have the unilateral right, in Purchaser’s sole and absolute discretion, to terminate this Contract at any time on or before the expiration of the Feasibility Period, by delivering written notice thereof to Seller, whereupon all Deposits shall be disbursed in accordance with Section 3.2 and neither Party shall have any further obligation or liability hereunder, except for those expressly provided herein to survive termination of this Contract.  

It is expressly agreed and understood that Purchaser is purchasing the Property to be conveyed hereunder in its “as is” condition as of the date hereof and with all faults, and subject to Section 10, Purchaser hereby assumes the responsibility of normal use, wear and tear, and natural deterioration between the date of this Contract and the date of Closing.  It is understood and agreed that, except as specifically set forth in Section 10, Seller is not making and specifically disclaims any warranties or representations of any kind or character, express or implied, with respect to the Property, including, but not limited to, warranties or representations as to matters of title, zoning, tax consequences, bond financing, tax credits, physical or environmental conditions, occupancy, availability of access, ingress or egress, operating history or projections valuation, governmental approvals, governmental regulations or another matter or thing relating to or affecting the Property including, without limitation:  (i) the value, condition, merchantability, marketability, profitability, suitability or fitness for a particular use or purpose of the Property; and (ii) the manner, quality, state of repair or lack of repair of the Property.  Except as specifically set forth in Section 10, Purchaser agrees that with respect to the Property, Purchaser has not relied upon and will not rely upon, either directly or indirectly, any representation or warranty of Seller or any agent, broker, employee, servant, representative or affiliate of Seller.  Purchaser represents and warrants that it is a knowledgeable buyer of real and personal property and that it is relying solely on its own expertise and that of Purchaser’s consultants, and that Purchaser shall assume the risk that adverse matters, including, but not limited to, adverse physical and environmental conditions may not be revealed by any inspections or investigations which Purchaser may perform.  Purchaser acknowledges and agrees that there are no oral agreements, warranties or representations collateral to or affecting the Property by Seller or any agent or affiliate of Seller or any third party.


4.1.
Purchaser's Investigation of the Property.  During the Feasibility Period, Purchaser, and Purchaser’s agents, employees, designees, contractors, surveyors, engineers, architects, attorneys and other consultants (collectively, “Agents”), shall have the right, at Purchaser’s expense, to make inquiries of, and meet with members of, Governmental Authorities regarding the Property and to enter upon the Property, at any time and from time to time, to perform any and all physical tests, any and all inspections and investigations of the Property which Purchaser may deem necessary. The foregoing may include, but not be limited to: soil investigations, borings and percolation tests; engineering, utilities and site planning studies; surveys (boundary and topographical); and environmental studies and assessments. Purchaser covenants and agrees to provide Seller copies of any and all written reports, audits, assessments and studies prepared by or for Purchaser with respect to all or any portion of the Property or any interest therein. If Purchaser elects to terminate this Contract in accordance with this Section, Purchaser shall restore the Property to at least the condition existing on the Effective Date.  Purchaser hereby agrees to indemnify and hold Seller harmless from and against all claims, losses, expenses, demands and liabilities, including, but not limited to, Attorney’s Fees, for nonpayment for services rendered to Purchaser (including, without limitation, any construction liens resulting therefrom) or for injury or damage to persons or property.  If any mechanic’s or materialman’s liens or claims of lien or any other lien, claim, judgment or other encumbrance at anytime shall be filed against the Property or any part thereof or against Seller’s interest therein as a result of any labor performed or materials or services furnished or claimed to have been performed or furnished to or on behalf of Purchaser, Purchaser, at its sole cost and expense, shall cause the same to be vacated and discharged of record within fifteen (15) business days after receipt of notice of the filing thereof, by payment, bond or otherwise at Purchaser’s sole cost and expense.  In the event of Purchaser’s failure to vacate of record any such lien within the aforesaid period, Seller may remove said lien by paying the full amount thereof or by bonding or in any other manner Seller deems appropriate without investigating the validity thereof and irrespective of the fact that Purchaser may contest the propriety of the amount thereof.  Purchaser, upon demand, shall pay Seller the amount so paid out by Seller in connection with the discharge of such lien, together with reasonable attorneys’ fees and any other expenses incurred in connection therewith.  Purchaser’s obligations under this Section 4.1 shall survive the termination, expiration or Closing of this Contract.


4.2.
Seller’s Information.  Seller has delivered to Purchaser, at Seller’s expense, true, correct and complete copies of the following information concerning the Property (“Seller’s Information”) in Seller’s possession, and within 3 Business Days after receipt, and shall deliver to Purchaser materials that come into Seller’s possession and/or control after the Effective Date.  Seller’s Information shall include, without limitation, prior title policies; surveys and topographical maps; site development, soil, geotechnical, construction, engineering, land use and drainage plans and reports; site plans and plats; appraisals; wetland delineations and submittals; traffic studies; environmental studies or reports; endangered species evaluation reports; leases, licenses and other occupancy agreements, including, without limitation, unrecorded agreements affecting the Property and evidence that the Seller will be able to deliver sanitary sewer service  to the West Property in such capacities as are required for Purchaser’s Intended Use.  If Seller fails to timely deliver to Purchaser any Seller’s Information, then, in addition to Purchaser’s other rights and remedies for Seller’s default, the Feasibility Period and the Outside Closing Dates shall be automatically extended by one day for each day of delay in the delivery of such item.  Seller’s obligation to furnish Seller’s Information is subject to the proprietary rights of others therein.  In no event shall Seller be obligated to obtain or procure any of the aforementioned items of Seller’s Information; Purchaser acknowledges and agrees that Seller’s obligations under this Section 4.2 are limited to delivering only such of those items that Seller at its sole discretion may have heretofore acquired, or may hereafter acquire.  Purchaser further acknowledges and agrees that (i) any reports, surveyors and/or other Seller’s Information that have been prepared by third parties for Seller in connection with the Property have been and/or are being provided to Purchaser in connection herewith for informational purposes only, (ii) Seller makes no representations or warranties of whatsoever nature to Purchaser regarding the Seller’s Information, (iii) Seller shall not be responsible or liable for any inaccuracy of the Seller’s Information, (iv) Purchaser shall make an investigation of the Property independent of the Seller’s Information, and (v) Purchaser shall not rely on the Seller’s Information without further investigation and approval of the party that prepared the applicable Third Party Report.  Purchaser expressly agrees that the terms and conditions of this paragraph shall expressly survive the Closing and not merge therein and Seller is not liable or bound in any manner for any verbal or written statements, representations or information pertaining to the Property furnished by any agent, broker, employee, servant, representative or affiliate of Seller or any other person.
5.
CLOSING.  Purchaser shall purchase the Property at two Closings as described on the Term Sheets, provided that all of the Conditions to Closing have been satisfied, or waived by written notice from Purchaser.
Purchaser may accelerate either Closing by providing 5 days prior notice to Seller.  If the Conditions to Closing have not been satisfied by either Outside Closing Date, Purchaser shall either: (i) proceed to Closing in accordance with the terms of this Contract; or (ii) terminate this Contract, in which case the Deposit shall be disbursed in accordance with Section 3.2 and neither Party shall have any further obligation or liability hereunder, except those expressly provided to survive the termination of this Contract.  In the event a Condition to Closing has not been satisfied due to a default by Seller, Purchaser may exercise all remedies available to Purchaser pursuant to Section 13 of this Contract.  Purchaser’s election to proceed to Closing shall constitute a waiver with respect to any rights Purchaser may have against Seller due to said default.

6.
TITLE/SURVEY.
 
6.1.
Title to be Conveyed.  At each Closing, Seller shall convey to Purchaser, by limited warranty deed complying with the requirements of the state where the Property is located and the “Title Company” (as hereinafter defined), “valid, good, marketable and insurable fee simple title” (as hereinafter defined) to the Property, free and clear of any and all liens, encumbrances, conditions, easements, assessments, restrictions and other conditions except only the following (collectively, the "Permitted Exceptions"):  (a) general real estate taxes and special assessments for the year of Closing and subsequent years not yet due and payable; and (b) covenants, conditions, easements, dedications, rights‑of‑way and matters of record included on the “Title Commitment” (as hereinafter defined) or shown on the Survey (defined in Section 6.3) which Purchaser hereby agrees to accept subject to the right to examine and object to any new matters affecting the 8.7 acre and 17.30 acre parcels mentioned hereinbelow.  As used in this Contract, the term “Title Company” shall mean the Title Company chosen by Purchaser which will issue an ALTA owner’s title insurance policy ( the “Title Policy”), in the amount of the Purchase Price, insuring Purchaser’s title to the Property consistent with the title commitment heretofore issued in connection with Purchaser’s title examination of all but an 8.7 acre and a 17.3 acre parcel on the west side of Georgia Highway 293 (the “Title Commitment”), updates thereto and which is marked up at closing and subject only to the Permitted Exceptions.

 
6.2.
Title Review.   At any time and from time to time prior to the Closing, Purchaser shall have the right to cause the Title Company to issue an updated Title Commitment ("Title Update") covering the Property, including without limitation, adding thereto the aforementioned 17.3 acre and 8.7 acre parcels.  If any Title Update contains any conditions which did not appear in the Title Commitment, and such items have not been approved or waived by Purchaser.  Purchaser shall furnish to Seller a copy of the title update, together with copies of all instruments identified thereon and notify Seller of any objections Purchaser has to the condition of the updated title, which objections may include, without limitation, any condition that, as determined in Purchaser’s sole and absolute discretion, (x) adversely affects the marketability or insurability of title to the Property, or (y) has an adverse effect on the construction and/or development of the Property for the Intended Use.  If Purchaser fails to notify Seller of objections to title within the aforesaid review period, title shall be deemed accepted subject to the conditions set forth in the Title Commitment.  Within 10 days after receipt of Purchaser's title objections, Seller shall notify Purchaser if Seller agrees to attempt to cure such objections to Purchaser's satisfaction; provided, however, that, at Closing, Seller shall discharge and release the Property from any mortgages, security interests and other monetary liens encumbering the Property arising solely at the instance of Seller; provided, however, that as to any appurtenant easements in favor of Purchaser, Seller shall only be required to obtain the written recordable consent of the current security deed holders thereto (including, without limitation, claims and liens against the Property made by contractors, suppliers or workers for work performed upon, or materials supplied to, the Property by such claimants).  With respect to all other objections to title (other than those described in the preceding sentence and those resulting from a violation of Seller’s obligations under this Contract), the decision to cure the same shall be at the sole discretion of Seller.  If Seller agrees to attempt to cure such objections, Seller shall notify Purchaser within 10 days after receipt of notice of Purchaser’s title objections and Seller shall have a reasonable period of time, not exceeding 30 days from the date of Purchaser’s notice of title objections, in which to do so, and the Closing shall be extended accordingly, if necessary.  If Seller: (i) fails to respond to Purchaser's written title objections within 10 days after receipt; or (ii) declines to attempt to cure the title objections; or (iii) agrees to attempt to cure the title objections but fails to do so within the aforesaid period, Purchaser shall notify Seller, within 20 days after such event, of Purchaser's election either to: (a) waive Purchaser’s objections to title, and continue to proceed to Closing in accordance with this Contract; or (b) terminate this Contract, in which case all Payments shall be disbursed in accordance with Section 3.2 and neither Party shall have any further obligation or liability hereunder, except for those expressly provided herein to survive the termination of this Contract.  If Purchaser fails to make an election within the aforesaid period, Purchaser shall be deemed to have waived Purchaser’s objections to title and to proceed with Closing hereunder.  

Purchaser shall have the right to object to such new or different conditions in writing prior to Closing.  All rights and obligations of the Parties with respect to objections arising from the Title Update shall be the same as objections to items appearing in the Title Commitment, subject to the provisions of this Section.


Seller agrees that it will not record new instruments affecting the Property or otherwise encumbering the Property or Seller’s interest therein, without Purchaser's prior written consent, which consent Purchaser may withhold in Purchaser’s sole and absolute discretion, provided, however, that the recordation of any such new instruments as required or permitted under this Contract shall be deemed to have been recorded with Purchaser’s written consent.  Notwithstanding anything to the contrary contained in this Section, Seller’s failure to comply with Seller’s obligation to release (or obtain mortgagees’ consents to easements appurtenant to) the Property from all monetary liens encumbering the Property arising solely at the instance of Seller, Seller’s recording new instruments affecting the Property without Purchaser’s consent, and/or Seller encumbering the Property or Seller’s interest therein, shall each be a default of Seller under this Contract entitling Purchaser to exercise all rights under Section 13.2.


6.3.
Survey Review.  Purchaser shall obtain (and shall furnish Seller a copy of) a boundary survey of the Property (referred to herein as the “Survey”) and/or a surveyor’s inspection report on that form of report required by the Title Company to remove a general exception for matters disclosed by an inspection of the Property (referred to herein as the “Surveyor’s Report”), and to update such Survey and/or Surveyor’s Report from time to time prior to Closing.  
7.
CONDITIONS TO CLOSING.  Purchaser shall not be obligated to close on the purchase of the Property unless each of the following conditions, as well as any other conditions identified in the Term Sheets (collectively, the "Conditions to Closing") are either fulfilled, or waived by Purchaser in writing or by closing this transaction:



7.1.
Covenants/Representations.  Seller shall have performed all covenants, agreements and obligations, and complied with all conditions, required by this Contract to be performed or complied with by Seller prior to the Closing Date, and Seller's representations and warranties shall be true and correct.



7.2.
Access and Utilities.  Subsequent to the expiration of the Feasibility Period, there shall be no change caused by Seller in access to the Property or the availability of “Utilities” serving the Property, except if and to the extent permitted by this Contract.  As used herein, the term Utilities shall mean domestic potable water (and water taps), sewer (and sewer taps), storm water, sanitary sewer, natural gas, electric, telephone and cable television.


7.3.
Moratoria.  Subsequent to the expiration of the Feasibility Period, no moratoria shall have been imposed or threatened by any “Governmental Authority” (as hereinafter defined) or utility provider with respect to the issuance of building permits or the availability of Utilities to the Property, and no unusual fees or other restrictions shall have been imposed or threatened by any Governmental Authority or utility provider which would substantially increase the cost of development, construction or occupancy for the Intended Use.  As defined in this Contract, the term “Governmental Authority” shall mean any federal, state, county, municipal or other governmental or quasi-governmental department or other instrumentality, or any utility franchise, having or asserting jurisdiction over (or authorized to provide services to) the Property, or any portion thereof and whose approval (the “Approval”) is necessary for the satisfaction of any conditions contained in this Contract.  If any such moratoria, fees or restrictions have been imposed, then if both parties so agree, the Closing shall be delayed until the moratoria, fees or restrictions have been lifted or for 180 days, whichever is sooner.  If the parties do not agree to extend the Closing (or if they do so agree and the moratoria, fees or restrictions have not been lifted within 180 days), and Purchaser chooses not to waive this condition, either Party shall have the right to terminate this Contract by written notice, whereupon, notwithstanding anything to the contrary contained herein, Purchaser shall be entitled to an immediate refund of all Payments and neither Party shall have any further obligation or liability hereunder, except for those expressly provided to survive the termination of this Contract.

7.4.
Hazardous Materials.  There shall be no “Contamination” (as hereinafter defined) which occurs subsequent to the expiration of the Feasibility Period.  As used in this Contract, the term “Contamination” shall mean the presence, existence or threat of Hazardous Materials (as hereinafter defined) in, on, under or at the Property (including, without limitation, any building materials used on or within the Property).

7.5.
Status of Title.  The status of title to the Property shall be as required by this Contract, and the Title Company shall be prepared to issue a Title Policy insuring the Property in the amount of the Purchase Price, subject only to the Permitted Exceptions, and deleting the standard exceptions for: (1) rights of parties in possession; (2) errors or defects not revealed by the Survey; (3) taxes or assessments for prior years; (4) construction, mechanics' and materialmen's liens which have not been filed of record but relate to work performed for or on behalf of Seller (or any person or entity claiming by, through or under Seller other than Purchaser) before the Closing Date.

8.
CLOSING DOCUMENTS.  Purchaser shall select an individual or entity to conduct each Closing (the “Closing Agent”).  The Closing Agent (except as expressly otherwise provided in this Section) shall prepare, and, at each Closing, Seller (and Purchaser where indicated) shall execute and deliver, the following documents ("Closing Documents") in form and content acceptable to Seller, Purchaser (and only to the extent it reasonably deems necessary for the issuance of title insurance subject only to the Permitted Exceptions), the Title Company:  


8.1.
Deed.  Limited warranty deed (the “Deed”) conveying to Purchaser valid, good, marketable and insurable fee simple title to the Property free and clear of all liens, encumbrances and other conditions of title other than the Permitted Exceptions.

 8.2.
Additional Closing Documents.  Such other documents, affidavits and certifications which are reasonably required and customarily obtained by the Title Company and the Closing Agent from seller’s of real property which shall include but not be limited to the following: (a) a Seller’s Affidavit sufficient to delete the preprinted standard exceptions in the Title Policy for claims of parties in possession and unfiled mechanics and materialmen’s liens; (b) a Non-Foreign Affidavit in accordance with Section 1445 of the Internal Revenue Code; (c) if Seller is not an individual, documents evidencing Seller’s existence and good standing with the Georgia Secretary of State as well as all other documents evidencing the authorization of the transactions contemplated by this Contract and the individual executing the documents on behalf of Seller to deliver this Contract and the Closing Documents; (d) a Closing Statement executed by Seller and Purchaser, setting forth the Purchase Price and all credits, adjustments and prorations; (e) an affidavit pursuant to O.C.G.A. Section 48-7-128 establishing that Seller is exempt from withholding tax thereunder, or in the event that Seller is not so exempt, at Closing Purchaser shall deduct the required withholding from the sales proceeds and remit the same to the Georgia Department of Revenue; and (f) a certificate stating that Seller’s representations and warranties set forth in this Contract are true and correct as of the Closing Date.
9.
PRORATIONS, CLOSING COSTS AND CLOSING PROCEDURES.

9.1.
Prorations.  The following items shall be prorated and adjusted between Seller and Purchaser as of the midnight preceding each Closing, except as otherwise specified: (i) real property taxes based on amounts for the current year (with maximum discount, if any, taken), except that if tax amounts for the current year are not available, prorations shall be made based upon the taxes for the preceding year (with maximum discount, if any, taken); (ii) certified and pending municipal or county liens and special assessments for which work has been substantially completed as of the Closing Date shall be paid by Seller and other pending liens shall be assumed by Purchaser; and (iii) all other items required by any other provision of this Contract to be prorated or adjusted.  If, subsequent to Closing, the real property taxes for the year of Closing are determined to be higher or lower than as prorated, or if any re-assessment or re-billing is made for such taxes, a re-proration and adjustment will be made at the request of either Party upon presentation of actual tax bills and any payment required as a result of the re-proration shall be made within 30 days following demand therefor.  All other prorations and adjustments shall be final.  In the event any tax prorations for the current year are based on bills covering additional property, the proration shall be adjusted to exclude the acreage of any such additional property.


9.2.
Closing Costs.  Seller shall pay for the following items at the time of Closing:  (a) Seller’s prorations pursuant to this Section; (b) release prices for the East Property and West Property, respectively, under outstanding mortgages, security interests and liens against the Property; (c) title curative instruments, if any; (d) state and local transfer taxes and fees (other than recording fees for the Deed); and (e) Seller’s attorney’s fees.  Purchaser shall pay for the following items at the time of Closing:  (i) Purchaser’s prorations in accordance with this Section; (ii) survey costs; (iii) fees for recording the Deed; (iv) Owner's Title Policy premium and Title Commitment fees; and (v) Purchaser’s attorney’s fees.  All such costs are in addition to other costs and expenses allocated to the Parties elsewhere in this Contract.


9.3.
Closing Procedure.  Assuming all conditions to each Closing have been satisfied or waived, upon execution of the Closing Documents by Seller and Purchaser, satisfaction of those requirements set forth in the Title Commitment and issuance of a Title Policy based thereon (or issuance of a "marked up" Title Commitment), the Closing Agent shall authorize and order the wire transfer to Seller, and shall hold the Closing Documents until Closing Agent has verified transfer of the funds to Seller’s account, at which time Closing Agent shall disburse the Closing Documents to Purchaser.
10.
REPRESENTATIONS, COVENANTS AND WARRANTIES.


10.1.
Seller's Representations and Warranties.  Seller hereby represents, covenants and warrants to Purchaser, as of the Effective Date and as of each Closing Date, as follows:


 
10.1.1.
Authority.  The execution and delivery of this Contract by Seller and the consummation by Seller of the transaction contemplated by this Contract: (i) are within Seller's capacity and all requisite action has been taken to make this Contract valid and binding on Seller in accordance with its terms; (ii) so far as Seller is aware, does not, and on the Closing Date will not (a) result in a breach of or default under any indenture, agreement, instrument or obligation to which Seller is a party and/or which affects all or any portion of the Property other than encumbrances held by Bank of North Georgia and Southern National Bank, to each of whom release prices will be paid from Seller’s proceeds at Closing, or (b) to Seller's knowledge, constitute a violation of any governmental requirement.  The person executing this Contract on behalf of Seller and the person listed as the Authorized Representative of Seller on the Term Sheets have been duly authorized to act on behalf of and to bind Seller, and this Contract represents a valid and binding obligation of Seller.




10.1.2.
Title.  Seller is, and will be on the Closing Date, the owner of valid, good,  marketable and insurable fee simple title to the Property, free and clear of all liens, encumbrances and restrictions of any kind, except the Permitted Exceptions (and encumbrances of record which will be released upon the payment of the required release prices at Closing).  Other than as may be noted in the Special Stipulations to this Contract or the Permitted Exceptions, there are no parties other than Seller in possession of, or claiming any right to possess, any portion of the Property as lessees, tenants, trespassers or otherwise, by, through or under Seller.  For the purpose of this Contract the phrase “valid, good, marketable and insurable fee simple title” means “fee simple title which a national title insurance company would insure at is standard rates without exception other than the Permitted Exceptions”.



10.1.3.
Commissions.  Other than the broker or brokers identified in the Term Sheets as representing Seller, Seller has not employed or utilized the services of any other broker in the sale of the Property to Purchaser, and other than such fee or fees as may be specifically identified in Section 14, Seller is paying no finder fees or real estate commissions in connection with this transaction.




10.1.4.
No Hazardous Materials.  Seller has not received any summons, citation, directive, letter or other communication or notice, written or oral, and has no independent knowledge (and has made no independent investigation to determine), that the Property has ever been used by previous owners and/or operators and/or by Seller to generate, manufacture, refine, transport, treat, store (including, without limitation, in any “Storage Tanks”), handle, use or dispose of “Hazardous Materials”, or is, or has ever been, the subject of any release, spill, leak, emission, pumping, pouring, dumping or other Contamination by any Hazardous Materials.  Seller agrees that it will not dispose of or release, or permit the disposal or release of, Hazardous Materials on the Property from the date hereof through each Closing Date.  As defined in this Contract, the term “Hazardous Materials” shall mean any flammable or explosive material, oil, petroleum or petroleum products or by-products, natural gas or synthetic gas usable for fuel, radioactive materials, asbestos, asbestos containing materials, polychlorinated biphenyl components (including, without limitation, those used in hydraulic oils, electric transformers or other equipment), heavy metals, hazardous wastes or substances or toxic wastes or substances, or any other substance the presence of which on the Property is regulated or prohibited by any law, ordinance or requirement, including, without limitation, any substances now or hereafter defined as or included in the definition of "hazardous substances," "hazardous wastes," "Hazardous Materials," "toxic materials" or "toxic substances" under any law, ordinance or requirements promulgated by any Governmental Authority.  As defined in this Contract the term “Storage Tanks” shall mean any aboveground or underground storage tank or system, including, without limitation, any aboveground hazardous storage tank or flow-through process tank used to store or process any Hazardous Materials.


10.1.5.
No Adverse Site Conditions.  Seller has no actual knowledge (without having undertaken any independent investigation) of any human burial sites or historical or archeological artifacts in, under, or upon the Property.  Seller has no actual knowledge that any trash, garbage, debris or fill has been deposited or buried on the Property, and Seller shall not permit or suffer trash, debris or other materials to be deposited or buried upon the Property.  Seller shall not remove trees or excavate or remove dirt or fill material from the Property or take any action on the property that would increase the difficulty or expense of developing the Property for the Intended Use.  Seller shall, unless expressly obligated or permitted otherwise pursuant to this Contract, deliver the Property to Purchaser in substantially the same condition in which the Property exists as of the Effective Date of this Contract.   



10.1.6.
Pending Claims/Violations.  To Seller’s actual  knowledge (without having undertaken any independent investigation), there are no claims, actions, suits, investigations or proceedings of any type, pending, threatened or being asserted against or affecting the Property.  Seller has no knowledge of any violation of local, state or federal laws, ordinances, rules or regulations applicable to the Property.



10.1.7
Moratoria.  To Seller’s actual knowledge (without having undertaken any independent investigation), there are no moratoria in effect by any Governmental Authority or utility provider.


10.2.
Duty to Disclose.  Seller shall promptly disclose to Purchaser, in writing, any conditions or events that arise or occur subsequent to the Effective Date that actually become known to Seller (but Seller shall not be obligated to independently investigate the existence of such events or conditions), and which contradict or modify any representation of Seller set forth in this Contract or otherwise have an adverse effect on Seller’s capacity or ability to perform its obligations under this Contract.


10.4
Purchaser's Representations and Warranties.  Purchaser hereby represents and warrants to Seller, as of the Effective Date and as of each Closing Date, that the execution and delivery of this Contract by Purchaser and the consummation by Purchaser of the transaction contemplated by this Contract: (i) are within Purchaser's capacity and all requisite action has been taken to make this Contract valid and binding on Purchaser in accordance with its terms; and (ii) does not, and on the Closing Date will not (a) result in a breach of or default under any indenture, agreement, instrument or obligation to which Purchaser is a party and which affects all or any portion of the Property, or (b) to Purchaser's knowledge, constitute a violation of any governmental requirement.  The person executing this Contract on behalf of Purchaser and the person listed as the Authorized Representative of Purchaser on the Term Sheets have been duly authorized to act on behalf of and to bind Purchaser, and this Contract represents a valid and binding obligation of Purchaser.

11.
POSSESSION.  Purchaser shall be granted full, vacant possession of the Property at Closing, and Seller shall remove all equipment, live stock and other personal property owned by Seller or by any other party theretofore having the permission of Seller, from the Property at or before the Closing.

12.
CONDEMNATION.  In the event that any Governmental Authority shall institute or threaten any proceedings which relate to the taking or proposed taking of any portion of the Property or access thereto by eminent domain or similar proceeding prior to Closing, or in the event of the taking of any portion of the Property or access thereto by eminent domain or similar proceeding prior to Closing, Seller shall, within 2 Business Days after Seller's receipt of notification of a proposed or actual taking, notify Purchaser.  Purchaser shall thereafter have the right and option to terminate this Contract by giving Seller written notice of Purchaser's election to terminate within 10 days after receipt by Purchaser of the notice from Seller.  Should Purchaser terminate (or be deemed, as hereinafter provided, to have elected to terminate) this Contract, notwithstanding anything to the contrary contained herein, all Deposits shall immediately be returned to Purchaser and, thereafter, the Parties shall be released from their respective obligations and liabilities hereunder, except for those expressly provided to survive the termination of this Contract.  Should Purchaser elect not to terminate this Contract, the Parties shall proceed to Closing and, at Closing, Seller shall assign and convey all of its right, title and interest in all awards in connection with such taking to Purchaser, or deliver such awards to Purchaser if they have already been obtained by Seller.  If Purchaser fails to notify Seller of its election to purchase the Property within said 10-day period, Purchaser will be deemed to have terminated this Contract.

13.
DEFAULT.


13.1.
Purchaser’s Default.  In the event that this transaction fails to close due to a wrongful refusal or default on the part of Purchaser, any portion of the Deposit actually then being held by Seller and/or Escrow Agent shall be retained by Seller and/or paid by Escrow Agent to Seller as agreed liquidated damages and, thereafter, neither Purchaser nor Seller shall have any further obligation or liabilities under this Contract, except for those expressly provided to survive the termination of this Contract; provided, however, that Purchaser shall also be responsible for the removal of any liens asserted against the Property or any other claims by persons claiming by, through or under Purchaser, but not otherwise, which may exceed the amount of liquidated damages herein set forth.  Purchaser and Seller acknowledge that if Purchaser defaults, Seller will suffer damages in an amount which cannot be ascertained with reasonable certainty on the Effective Date, and that the Deposit (or any portion thereof) being held by Escrow Agent most closely approximates the amount necessary to compensate Seller.  Purchaser and Seller agree that this is a bona fide liquidated damages provision and not a penalty or forfeiture provision.  Seller waives all other rights or remedies including, without limitation, the right to recover damages in excess of the Deposit (or portion thereof) (except as otherwise provided in this Section 13.1 with respect to the removal by Purchaser of liens and claims) being held by Escrow Agent and the right to enforce specific performance; provided, however, that Seller shall also be entitled to terminate this contract upon a default by Purchaser; and, provided further, that Seller shall not be limited in its election and exercise of remedies with respect to any default which arises by or on behalf of Purchaser following the Closing of either the East Property or the West Property.


13.2.
Seller’s Default.  In the event that Seller shall fail to fully and timely perform any of its obligations or covenants hereunder or if any of Seller’s representations are untrue or inaccurate, then, notwithstanding anything to the contrary contained in this Contract, Purchaser may, at its option: (1) declare Seller's default under this Contract by notice delivered to Seller, in which event Purchaser may (a) continue to the Closing, which shall constitute a waiver by Purchaser of such default of Seller; or (b) terminate this Contract and demand that all Payments be disbursed in accordance with Section 3.2, and Purchaser shall also be entitled to recover from Seller all damages occasioned by such default, or (2) enforce specific performance of this Contract.  Notwithstanding the foregoing, if Seller breaches any of Seller’s post closing obligations or covenants to Purchaser, Purchaser shall be entitled to all remedies available at law or in equity. 


13.3.
Notice of Default.  Prior to declaring a default and exercising the remedies described herein, the non-defaulting Party shall issue a notice of default to the defaulting Party describing the event or condition of default in sufficient detail to enable a reasonable person to determine the action necessary to cure the default.  The defaulting Party shall have 15 days from delivery of the notice during which to cure the default, provided, however, that, as to a failure to close, the cure period shall only be 3 Business Days from the delivery of notice and that no such notice or opportunity to cure shall interfere with Purchaser’s right to an extension of the Feasibility Period or either Outside Closing Date as otherwise provided in this Contract.  If the default has not been cured within the aforesaid period, the non-defaulting Party may exercise the remedies described above.

14.
REAL ESTATE COMMISSION.  Each Party represents that it has not dealt with any other broker, agent or other finder with respect to this Contract and the transactions contemplated hereby except as disclosed on the Term Sheets.  Both Seller and Purchaser agree to indemnify, defend and save harmless the other Party from and against any and all claims, losses, damages, costs or expenses of any kind or character arising out of or resulting from any agreement, arrangement or understanding alleged to have been made by such Party or on its behalf with any broker or finder in connection with this Contract or the transactions contemplated hereby.  Commissions shall be due and payable only upon Closing, and in the event the sale and purchase of the Property shall fail to Close for any reason whatsoever, including a default by either Seller or Purchaser, no commission shall be due to any party.  At Closing, Seller agrees to provide Purchaser with an affidavit, sworn to by a representative of Seller, that other than the broker or brokers identified on the Term Sheets, no other broker's services have been engaged by Seller with regard to the management, sale, purchase, lease, option or other conveyance of any interest in the Property and that no notice(s) of lien for any such services has been received by Seller.  In addition, the Brokers shall be required to sign a release of broker's lien rights against the Property.  In the event Seller has engaged another broker or brokers, or a notice of lien for such services has been received by Seller, Seller shall (i) provide evidence that said brokers have been paid in full, and (ii) all such brokers shall be required to sign a release of broker's lien rights against the Property.  The obligations of Purchaser and Seller to indemnify and save the other harmless under this Section shall survive Closing or any termination of this Contract.

15.
NOTICES.  Any notice, request, demand, instruction or other communication to be given to either Party hereunder, except where required to be delivered at the Closing, shall be in writing and shall be hand-delivered, sent by FedEx or a comparable overnight mail or delivery service, mailed by U.S. certified mail, return receipt requested, postage prepaid, or transmitted by facsimile or telecopier (i.e. by "fax") to the Parties, their Authorized Representative(s), Additional Purchaser’s and Seller’s Contacts (identified on the Term Sheets, if any) and the Parties’ Counsel, at their respective addresses and/or facsimile numbers set forth on the Term Sheets.  Any notice delivered as aforesaid shall be deemed delivered and received immediately upon mailing, the next day after delivery to an appropriate carrier, or receipt or refusal of delivery of said notice, whichever is earliest.  If challenged by the other Party, the Party claiming delivery of notice via telecopier or facsimile shall have the burden of proving notice was in fact sent, which burden can be carried without further evidence if confirmed by the transmitting telecopier or facsimile machine.  Any communication sent by facsimile or telecopier shall promptly be followed by a copy delivered by one of the other approved methods.  Receipt shall be deemed to have occurred if made by any authorized agent or any employee of the addressee or of the addressee’s company.   The addressees and addresses for the purpose of this Section may be changed by giving notice in accordance with the requirements of this Section.  Unless and until such written notice is received, the last addressee and address stated herein shall be deemed to continue in effect for all purposes hereunder.  Purchaser’s Counsel and Seller’s Counsel are expressly permitted to execute and deliver notices for the Parties.  Counsel for each of the Parties consent to the other Party’s Counsel communicating with their client for the limited purpose of providing notices required or authorized by this Contract.  

16.
BINDING OBLIGATION/ASSIGNMENT.  The terms and conditions of this Contract are hereby made binding on, and shall inure to the benefit of, the successors and permitted assigns of the Parties hereto.  Except in connection with a Tax Deferred Exchange as provided in Section 20 below, Seller may not assign its interest in this Contract without the prior written consent of Purchaser, which consent Purchaser may withhold in Purchaser’s sole and absolute discretion.  Any attempt by Seller to assign this Contract without the prior written consent of Purchaser will be of no effect and will be an event of default hereunder.  Purchaser shall have the right to assign its interest in this Contract to any person or entity assuming Purchaser’s obligations hereunder, without the consent of Seller, and Purchaser shall, thereby, be released from any further obligations and liabilities under this Contract.
17.
MISCELLANEOUS.

17.1.
General.  This Contract, and any amendment hereto, may be executed in any number of counterparts, each of which shall be deemed to be an original and all of which shall, together, constitute one and the same instrument.  For purposes of executing this Contract and any amendment hereto, a document signed and transmitted by facsimile or telecopier shall be deemed to be and be treated as an original document for all purposes, and shall be considered to have the same binding legal effect as an original signature or original document.  The section and paragraph headings herein contained are for the purposes of identification only and shall not be considered in construing this Contract.  Reference to a Section shall be deemed to be a reference to the entire Section, unless otherwise specified.  No modification or amendment of this Contract shall be of any force or effect unless in writing executed by both Parties.  This Contract sets forth the entire agreement between the Parties relating to the Property and all subject matter herein and supersedes all prior and contemporaneous negotiations, understandings and agreements, written or oral, between the Parties.  This Contract shall be interpreted in accordance with the laws of the state in which the Property is located, both substantive and remedial, but without considering such state's conflict of laws rules.  The Parties hereby consent and submit to the personal jurisdiction of any appropriate court sitting in the county in which the Property is located for the limited purpose of any action arising out of this Contract or transaction, and stipulate that this Contract shall not be recorded in any public records unless both Seller and Purchaser consent in writing, none will assert any objection to the court's personal jurisdiction over them, or to the convenience of the forum.


17.2.
Computation of Time.  Any reference herein to time periods which are not measured in Business Days and which are less than six (6) days shall exclude Saturdays, Sundays and legal holidays in the computation thereof.  Any time period provided for in this Contract which ends on a Saturday, Sunday or legal holiday shall extend to 5:00 p.m. on the next full “Business Day”.  As used in this Contract, the term Business Day shall mean any day, except Saturdays and Sundays, which does not constitute an official federal holiday.  Time shall be determined by reference to the time in the county in which the Property is located.  Time is of the essence in the performance of all obligations by Purchaser and Seller under this Contract.  Time periods commencing with the Effective Date shall not include the Effective Date in the calculation thereof.


17.3.
Waiver.  Except if and to the extent otherwise provided herein (i) no release, discharge or waiver of any provision hereof shall be enforceable against or binding upon a Party unless in writing and executed by such Party, and (ii) neither the failure of a Party to insist upon a strict performance of any of the terms, provisions, covenants, agreements and conditions hereof, nor the acceptance of any item by a Party with knowledge of a breach of this Contract by the other Party in the performance of their respective obligations hereunder, shall be deemed a waiver of any rights or remedies that a Party may have or a waiver of any subsequent breach or default in any of such terms, provisions, covenants, agreements and conditions.  In addition, the Parties may grant such extensions of time as the Parties may deem proper under the circumstances without waiving their respective rights thereafter as set forth in this Contract.  This paragraph shall survive termination of this Contract and the Closing.


17.4.
Construction of Contract.  This Contract shall be construed in accordance with the law of that state in which the Property is located.  The Parties to this Contract have participated freely in the negotiation and preparation hereof and have had the opportunity to have an attorney involved in such review and negotiations.  Neither this Contract nor any amendment hereto shall be more strictly construed against any of the Parties.  As used in this Contract, or any amendment hereto, the masculine shall include the feminine, the singular shall include the plural, and the plural shall include the singular, as the context may require.  Nothing herein contained shall be deemed to: (1) create a relationship between Seller and Purchaser as other than buyer and seller; or (2) create a fiduciary duty on the part of either Party to the other.  Centex Corporation, a Nevada corporation, is not a party to this Contract and shall have no direct or derivative liability for any obligation of Purchaser under this Contract.  

18.
EXHIBITS/ADDENDA.  The following Addenda and Exhibits are attached hereto and incorporated herein by this reference:



- Addendum I

Escrow Agreement
- Exhibit “A”

Site Plan

- Exhibit “B”

Survey 

- Exhibit “C”

Construction and Escrow Agreement

19.
1031 TAX FREE EXCHANGE.  Seller may convey the Property as part of an IRC Section 1031 Tax Deferred Exchange for the benefit of Seller.  Seller may assign all Contract rights and obligations hereunder to a qualified intermediary, as part of, and in furtherance of, such tax deferred exchange.  Purchaser agrees to assist and cooperate in such exchange for the benefit of Seller at no cost, expense or liability to Purchaser, and Purchaser further agrees to execute any and all documents (subject to the reasonable approval of Purchaser's Counsel) as are reasonably necessary in connection with such exchange, at Seller's sole cost and expense.  Purchaser shall not be deemed to be anything other than an accommodation party in connection with said exchange, and Purchaser makes no representation as to the efficacy of such exchange for Seller’s tax purposes.  As part of such exchange, Seller shall convey the Property directly to Purchaser and Purchaser shall not be obligated to acquire or convey any other property as part of such exchange.  Seller further agrees to reimburse, indemnify, defend and hold Purchaser free and harmless from any cost, expense or liability, including, without limitation, Attorney’s Fees, resulting from Purchaser's participation in such exchange for the benefit of Seller, such obligation to survive each Closing.  Notwithstanding the foregoing, should Seller fail to effect a tax deferred exchange as contemplated herein for any reason, then, and in any such event, the sale by Seller of the Property shall be consummated in accordance with the terms and conditions of the Contract just as though the provisions of this Section had been omitted herefrom, except that Purchaser shall be reimbursed, indemnified, defended and held harmless from resulting costs and expenses as provided herein.  Nothing contained in this Section shall release Seller of any of its obligations or liabilities under the Contract, whether arising before, at or after Closing.  The provisions of this Section shall survive the Closing.
20.
SEVERABILITY.  This Contract is intended to be performed in accordance with and only to the extent permitted by all applicable laws, ordinances, rules and regulations.  If any term, clause or provision of this Contract, or the application thereof to any person or circumstance, shall for any reason and to any extent be determined or held by a court of competent jurisdiction to be illegal, invalid or unenforceable, the remainder of this Contract and the application of such provision to other persons or circumstances shall not be affected thereby and shall be enforced to the maximum extent possible.  In lieu of any such term, clause or provision of this Contract which is so determined or held by a court to be illegal, invalid or unenforceable, there shall, to the extent practicable and reasonable, given the circumstances, be inserted as a part of this Contract a term, clause or provision as nearly identical to that stricken from this Contract by virtue of such determination or holding which is not illegal, invalid or unenforceable.  The provisions of this Section shall apply to any amendment of this Contract.

21.
NON-BINDING/OFFER AND ACCEPTANCE.  Unless and until this Contract is fully executed and delivered by both Parties, any discussions, negotiations, correspondence or communications between Purchaser and Seller and their respective attorneys, agents and representatives in connection or with respect to the subject matter of this Contract, including, without limitation, the delivery and exchange of unsigned draft copies of this Contract, are intended only as non-binding discussions, negotiations and communications (except to the extent otherwise expressly specified in writing therein) and either Party shall have the absolute right to withdraw from such discussions, negotiations and communications at any time without incurring any liability or obligation whatsoever to the other Party (except to the extent otherwise expressly specified in writing therein).
This document shall constitute an offer by Purchaser.  This offer is open for acceptance by Seller until 12:00 noon, on _________, the ____ day of __________, 2004.  Acceptance shall be completed by the signing of this offer by Seller and the delivery of a signed counterpart to Purchaser by the time and date set forth above in accordance with Section 15.  The date upon which a counterpart, signed by Seller, is received by either the undersigned officer of Purchaser, or Purchaser’s authorized representative identified in the Term Sheets of this Contract, shall be deemed to be the effective date hereof for all purposes, and said date shall be written in below.

IN WITNESS WHEREOF, the Parties have executed this Contract as of those dates set forth below.

SELLER:





PURCHASER:
BLANKINSHIP & GASKIN PROPERTIES LLC,
CENTEX HOMES, a Nevada general partnership,

a Georgia limited liability company
by its managing general partner, 

CENTEX REAL ESTATE CORPORATION, a Nevada corporation

By:






By:







Title:






Jay Thrower, Senior Vice President

Date:






Date:  







EFFECTIVE DATE:__________________  (Date a signed counterpart is received at the address of Purchaser identified in the Term Sheets of this Contract.)

CENTEX HOMES – SOUTHEAST REGION

ATLANTA METRO

ATLANTA CENTEX HOMES DIVISION
ADDENDUM I

ESCROW AGREEMENT
SELLER:
Blankinship & Gaskin Properties LLC, a Georgia limited liability company
PURCHASER:
Centex Homes, a Nevada general partnership
PROPERTY:
Two non-contiguous tracts of real property located in Land Lots 829, 900, 901, 937, 970, 971, 972, 973, 974, 975, 1007, 1008, 1009, 1042, 1043, 1044, 1045 and 1046 of the 4th District, of Bartow County, Georgia


By signing below, the undersigned representative of First American Title Insurance Company (hereinafter referred to as the “Escrow Agent”) acknowledges receipt of (1) that certain Real Estate Purchase and Sale Contract for the sale of the referenced Property to Purchaser by Seller (hereinafter referred to as the “Contract”; all capitalized terms used herein and not otherwise defined herein shall have the meanings set forth in the Contract), and (2) the sum of $75,000.00, which amount, together with any additional sums deposited with Escrow Agent in connection with the Contract, plus all interest earned on said sums, shall be referred to herein as the “Deposit”.  Escrow Agent agrees to immediately place the Deposit in an interest-bearing escrow account in an independent banking institution, and, thereafter, to hold and disburse the Deposit in accordance with the Contract, and subject to the terms and provisions of this Escrow Agreement.

1. In performing any of its duties under this Escrow Agreement, Escrow Agent shall not be liable for any loss, costs or damage which it may incur as a result of serving as Escrow Agent hereunder, except for any loss, cost or damages arising out of willful acts of malfeasance or gross negligence.  Accordingly, Escrow Agent shall not incur any liability with respect to any action taken or omitted to be taken: (i) in good faith upon advice of its counsel given with respect to any questions relating to the duties and responsibilities of the Parties pursuant to the Contract or this Escrow Agreement; or (ii) in reliance upon any document, including any written notice of instruction provided for in the Contract or this Escrow Agreement, not only as to its due execution and the validity and effectiveness of its provisions, but also to the truth and accuracy of any information contained therein, which Escrow Agent shall in good faith believe to be genuine, to have been signed or presented by a proper person or persons and to conform with the provisions of this Escrow Agreement.  With respect to notice to Escrow Agent, any notice required to be given to Escrow Agent shall be sufficient if given in accordance with the notice provisions contained in the Contract.

2. For and in consideration of the services to be performed by Escrow Agent hereunder, and by execution of the Contract, the Parties have agreed to be bound by the terms of this Escrow Agreement, which shall be interpreted under the laws of the State in which the subject property is located, and shall survive the closing of the sale or sales contemplated by the Contract, or any termination of the Contract.  Purchaser and Seller agree to divide equally reasonable charges made by Escrow Agent and to indemnify and hold harmless Escrow Agent against any and all losses, claims, damages, liabilities and expenses, including, without limitation, reasonable costs of investigation and Attorneys’ Fees, which may be imposed upon or incurred by Escrow Agent in connection with its serving as Escrow Agent hereunder.

3. Upon written notification from Purchaser and Seller that the contemplated sale is to be consummated, Escrow Agent shall deliver the Deposit to Seller to be applied to the Purchase Price, unless otherwise instructed by the parties hereto.  The Federal I.D. Number of Purchaser is 75-2502012.  Escrow Agent agrees that, unless there is a dispute between the Parties, there shall be no charges for Escrow Agent’s services under this Escrow Agreement.

4.
Prior to disbursing the Deposit, or any portion thereof, other than at Closing, Escrow Agent shall notify the Parties in writing, at their respective addresses provided in the Contract, of Escrow Agent’s intent to disburse.  In the event Escrow Agent has not received a written objection from either Party to such disbursal within 5 Business Days after such written notice, then the making of such disbursal shall discharge Escrow Agent of all further duties and liabilities hereunder with regard to the Deposit.  In the event that any Party disputes the proposed disbursal and Escrow Agent is unable to resolve the dispute, then Escrow Agent shall continue to hold the Deposit until such dispute is resolved or, at Escrow Agent’s option, Escrow Agent may tender the Deposit (less any costs incurred by Escrow Agent for doing so) into a court of competent jurisdiction, which shall discharge Escrow Agent of all further duties and liabilities hereunder with regard to the Deposit.
5.
In the event of a dispute between the Parties, or between either or both of the Parties and Escrow Agent, sufficient in the sole discretion of Escrow Agent to justify its doing so, Escrow Agent shall be entitled to tender the Deposit, into the registry or custody of any court of competent jurisdiction, together with such legal pleadings as its deems appropriate, and thereupon be discharged from its duties under this Escrow Agreement and the Contract.


IN WITNESS WHEREOF the undersigned has caused this instrument to be duly executed as of this             day of                                      ,  2004.

ESCROW AGENT:

FIRST AMERICAN TITLE INSURANCE COMPANY






By:         











Name:








Title:








EXHIBIT “A”

[SITE PLAN]

EXHIBIT "B"

[IT IS CONTEMPLATED THAT PURCHASER WILL OBTAIN A BOUNDARY SURVEY OF THE PROPERTY (THE “SURVEY”), IDENTIFYING THE BOUNDARY LINES OF THE PROPERTY, AND UPON APPROVAL BY SELLER, THE SAME IS TO BE ATTACHED HERETO AS EXHIBIT “B”]

EXHIBIT "C"

CONSTRUCTION AND ESCROW AGREEMENT
THIS CONSTRUCTION AND ESCROW AGREEMENT (hereinafter referred to as the “Agreement”) is made and entered into on this _____ day of _____________, 2004, by and between BLANKINSHIP & GASKIN PROPERTIES LLC, a Georgia limited liability company (referred to herein as “BGP”); CENTEX HOMES, a Nevada general partnership (herein referred to as “Centex”); and FIRST AMERICAN TITLE INSURANCE COMPANY, A California Corporation (herein referred to as “Escrow Agent”).

WITNESSETH:

WHEREAS, Centex and BGP previously entered into a Real Estate Purchase and Sale Contract, effective ____________, 2004, (herein referred to as the “Contract”), wherein Centex agreed to purchase, and BGP agreed to sell, the land described in Exhibit “A” attached hereto and incorporated herein by reference (said land being referred to herein as the “Property”); and


WHEREAS, pursuant to the Contract it was a Condition to Closing that Centex be satisfied with the extension of sewer facilities to the Property sufficient to serve its development as a residential subdivision, which includes the construction of a sewer line, with appropriate easements to allow its operation and maintenance as a public sewer line to serve the Property; and


WHEREAS, the Parties are desirous of providing: (1) that the appropriate easements are in place for the extension of the sewer line from existing public facilities to the Property, (2) that construction plans for the sewer line have been completed, a construction budget has been prepared, and a contractor has been hired to install the said line, (3) that the easements and construction plans have been reviewed and approved by the applicable governing authorities and in accordance with the “Final Budget” (as hereinafter defined), that sufficient funds are available to cover the cost of construction (including a reserve for contingencies) (the “Escrow Fund”) for use by Centex in the event BGP were to fail to construct the sewer line or the water line, or to delay in its construction of such lines; and 


WHEREAS, as of the date this Agreement is executed, BGP represents that BGP has obtained all necessary easements for the construction of the sewer line and has caused the preparation of those construction plans (the “Construction Plans”) identified as, ____________________________________ prepared by Planners and Engineers Collaborative (herein referred to as the “Site Engineer”), a copy of which is attached hereto as Exhibit “B,” and is incorporated herein by reference; and 


WHEREAS, Centex and BGP now desire to enter into this Agreement for the purpose of memorializing the obligations of BGP with respect to construction of the sewer line, and the right of Centex to use self-help to construct the sewer line; and


WHEREAS, the Parties wish to provide for the terms and conditions upon which the Escrow Fund will be held and disbursed;


NOW, THEREFORE, for and in consideration of the foregoing premises, the mutual promises set forth herein, and the payment of Ten and No/100 Dollars ($10.00) by Centex to BGP, the receipt and adequacy of which is hereby acknowledged, said parties hereby agree as follows:


1.
Premises Incorporated.  The foregoing premises are incorporated herein and made a part of this Agreement.


2.
Delivery of Escrow Fund.  First American Title Insurance Company (as “Escrow Agent”) hereby acknowledges receipt of the Escrow Fund.  BGP and Centex agree that Escrow Fund shall be held by Escrow Agent in an interest bearing account, and any interest earned on such money shall be added to the principal balance of the Escrow Fund and disbursed in accordance with the provisions of this Agreement.  BGP acknowledges and agrees that the interest bearing account established by Escrow Agent shall be assigned one tax identification number for federal income tax purposes, which BGP shall designate.  Escrow Agent shall be entitled to deduct from the Escrow Fund a one time fee in the amount of $__________ for establishing the Escrow Fund and serving as Escrow Agent hereunder.


3.
Agreement to Construct.  In accordance with the Contract, BGP hereby agrees to construct a sewer line from the existing public sewer line located _________________________ to the Property, which sewer line shall be constructed in accordance with the Construction Plans.  All construction shall be performed in a timely manner and in a good and workmanlike manner in conformance with all applicable laws and regulations.  All such work shall be done at the sole cost and expense of BGP, and shall be substantially completed on or before _______________, 2005 (the “Completion Date”).  “Substantial Completion” shall require, without limitation, that the sewer line be operational, that it have passed all final inspections of all applicable governmental authorities, and that it be dedicated or otherwise conveyed to, and accepted by such governmental authorities for permanent maintenance as a public facility.

4.
Disbursements from Escrow Fund.  Every two (2) months from the date of this Agreement, the Site Engineer shall provide a written status of the percentage of completion of the installation of the sewer line, as well as a confirmation that completion of such line is on target for the Completion Date (the “Interim Construction Notice(s)”).  The Interim Construction Notices shall indicate the percentage of completion of the Construction Plans and shall be furnished to Escrow Agent, BGP and Centex.  Provided an Interim Construction Notice conforms to the requirements herein, Escrow Agent shall be authorized to disburse the percentage of completion contained in such notice from the Escrow Fund to BGP.


In the event that an Interim Construction Notice does not conform to the requirements set forth herein, or in the event that Centex has the right to Self-help in accordance with Section 6 hereinbelow, then Centex shall be authorized to complete the construction of the sewer line in accordance with the terms and provisions set forth in this Agreement and to receive disbursements from the Escrow Fund by Escrow Agent in accordance with the procedures set forth in this Section 4.  Upon Substantial Completion on or before the Completion Date and payment of all amounts due therefore from the Escrow Fund (as evidenced by written confirmation from the Site Engineer to Centex, BGP and Escrow Agent), and further, upon the posting and delivery by BGP of any required maintenance or performance bonds to the applicable governing authorities,  any remaining Escrow Fund shall be disbursed to BGP.


5.
Warranties and Representations.  In connection with this Agreement, BGP represents and warrants the following to Centex:


(a)
The Construction Plans have been reviewed and approved by the applicable governing authorities.



(b)
BGP has obtained all easements necessary for the construction, operation and maintenance of the entire sewer line as shown and depicted in the Construction Plans.


(c)
BGP has paid for the preparation of the Construction Plans in full and subject to any proprietary right, title or interest of Site Engineer has the full right and authority to assign its interests in the same to Centex in connection with this Agreement.


(d)
BGP has entered into a valid binding contract with the Site Engineer which covers all costs of construction, including labor and supplies, for the installation of the sewer line (herein referred to as the “Construction Contract”), and subject to any proprietary right, title or interest of Site Engineer, BGP has the full right and authority to assign its interests in the same to Centex in connection with this Agreement.

(e)
Attached hereto as Exhibit “C,” is a copy of the final budget (the “Final Budget”) for the installation of the sewer line, which discloses all costs incurred in connection with the engineering and construction of the sewer line, from start to finish, as well as a contingency reserve in the amount of 25% of the total projected cost to complete the sewer line.


6.
Failure to Complete Construction, Material Delays and Other Events of Default; Purchaser’s Right to Exercise Self-help.  The following shall be events of default on the part of BGP:

(a)
BGP fails to Substantially Complete the sewer line by _________________, 2005, for any reason other than inclement weather or Force Majeure (i.e., causes beyond the BGP’s control, including without limitation labor disputes, acts of god, unreasonable acts of Centex which interfere with construction, adverse weather conditions, governmental orders or actions which were not caused by the BGP's actions or inaction, fire or other casualties).

(b)
BGP halts or materially delays work on the sewer line for a period of 7 consecutive days for any reason other than inclement weather or Force Majeure, as set forth hereinabove.



7.
Assignment of Construction Plans and Construction Contract.  For the purpose of enabling Centex to exercise its right of self-help set forth herein and providing further security for BGP’s performance of its obligations hereunder, BGP hereby collaterally grants, transfers and assigns to Centex, all of its rights, title and interests in and to the Construction Plans, all contracts (including without limitation the Construction Contract, and all other contracts with architects, engineers, general contractors, and sub-contractors) and all permits (to the extent assignable) for the construction and installation of the sewer line and the water line (collectively the "Contract Documents") at no out of pocket cost or expense to Centex.  BGP agrees to endeavor to provide a “consent” to this collateral assignment by engineers and other contracting parties to the Contract Documents, either by separate agreement or by inclusion of a consent in each such document; provided, however, that the refusal of any contracting party to so consent shall not constitute default by BGP.  Each such consent shall provide that in the event of BGP’s failure to perform its obligations under this Agreement, said engineer or contracting party shall, at no additional charge or cost to Centex, acknowledge the transfer of the Contract Documents to Centex and agree to perform under the Contract Documents for Centex, subject to Centex’s payment and performance of the remaining obligations of BGP thereunder.  Centex agrees that upon the performance in full of the obligations set forth in this Agreement, this collateral assignment shall become and be void and of no further force and effect.  Upon BGP’s failure to perform its obligations hereunder, then, in any such event, and for so long as said performance remains unfulfilled, Centex may, if the other parties to the Contract Documents so agree, proceed to perform any of the unfulfilled obligations and exercise any and all rights of BGP contained in any of the Contract Documents as fully as BGP could, and (i) take possession of all plans, surveys and engineering drawings or sketches reasonably required by Centex in the exercise of its rights, powers and remedies hereunder; and (ii) do all other acts which Centex may deem necessary or proper to protect its intended use of the Property for residential purposes. BGP agrees that upon BGP’s failure to perform its obligations hereunder, BGP shall deliver to Centex all Contract Documents so that Centex may complete the sewer line.  BGP hereby constitutes Centex as its attorney‑in‑fact to take such actions and execute such documents as Centex may reasonably deem appropriate in the exercise of the rights and remedies of Centex granted herein; provided, however, that Centex shall not be authorized or empowered to modify any of the Contract Documents, or to enter into any new agreements, which in either case would expand or increase the liability or obligations of BGP. The power of attorney granted hereby shall be irrevocable and coupled with an interest and shall terminate only upon completion of the sewer line

8.
Liability of Escrow Agent.  In performing any of its duties under this Agreement, Escrow Agent shall not be liable for any loss, costs or damage which it may incur as a result of serving as Escrow Agent hereunder, except for any loss, cost or damages arising out of willful acts of malfeasance or gross negligence.  Accordingly, Escrow Agent shall not incur any liability with respect to any action taken or omitted to be taken: (i) in good faith upon advice of its counsel given with respect to any questions relating to the duties and responsibilities of the parties pursuant to this Agreement; or (ii) in reliance upon any document, including any written notice of instruction provided for in this Agreement, not only as to its due execution and the validity and effectiveness of its provisions, but also to the truth and accuracy of any information contained therein, which Escrow Agent shall in good faith believe to be genuine, to have been signed or presented by a proper person or persons and to conform with the provisions of this Agreement, or (iii) final order of a court of competent jurisdiction.
9.
Indemnity of Escrow Agent.  For and in consideration of the services to be performed by Escrow Agent hereunder, the Parties have agreed to be bound by the terms of this Agreement, which shall be interpreted under the laws of the State in which the subject property is located.  Centex and BGP agree to divide equally reasonable charges made by Escrow Agent and to indemnify and hold harmless Escrow Agent against any and all losses, claims, damages, liabilities and expenses, including, without limitation, reasonable costs of investigation and attorneys’ fees, which may be imposed upon or incurred by Escrow Agent in connection with its serving as Escrow Agent hereunder.
10.
Notices.  All notices, elections, demands, requests, and other communications hereunder shall be in writing, signed by the party making the same and shall be sent by certified or registered United States mail, postage prepaid, by overnight courier, or hand delivery, and addressed to Centex and BGP at the following addresses or at such address as may hereafter be designated in writing by a party hereto.  The time and date on which notices are received shall be the time and date on which such communication is deemed to have been given.

Notices given to Centex shall be sent to:

Centex Homes

3780 Mansell Road, Suite 300

Alpharetta, GA  30022

Attn:   Attn:  Jay Thrower, Senior Vice President

Fax: (678) 713-2101
With a copy to:

Legal Department

Centex Homes

3780 Mansell Road, Suite 300

Alpharetta, GA  30022

Fax: (770) 663-8064
Notices given to Blankinship & Gaskin Properties LLC shall be sent to:

Blankinship & Gaskin Properties LLC

460 Cessna Lane, Office B

Kennesaw, GA  30144

Attn: Mr. Jack Gaskin

Fax: (770) 419-2399

With a copy to:


McLarty, Robinson & Van Voorhies


150 East Ponce de Leon Avenue, Suite 330


Decatur, GA  30030

Attn:  James C. Van Voorhies, Jr. and Warren H. Small, Jr.

Fax:  (404) 377-3658

Notices given to Escrow Agent:

First American Title Insurance Company

Attention:  David S. Swan

5775 Glenridge Drive, NE, Suite A-200

Atlanta, GA  30328
11.
Additional Covenants.  Upon request by Centex, BGP agrees to provide Centex with status reports as to the status and time frame of the construction of the sewer line and to provide information regarding the construction budget, including providing proof of amounts paid to date and projected costs to complete.  BGP further agrees, at Centex’s sole cost and expense following notice to BGP, to allow Centex’s employees, engineers and contractors to inspect the construction and installation of the sewer line.

12.
Obligation to Cooperate.  Each party agrees to fully cooperate with the other so that each party in turn receives the benefits and advantages clearly intended by this Agreement.

13.
General.


(a)
Benefits and Burdens; Assignment.  This Agreement shall be binding upon, and shall inure to the benefit of, the parties hereto, their successors and assigns, and the successors-in-title to the Property.  Neither BGP nor Centex may assign its obligations hereunder without the written consent of the other party.


(b)
Amendments.  This Agreement may not be modified or amended except in a writing signed by BGP and Centex or its successor-in-title to all or a portion of the Property.
(c)
Governing Law.  This Agreement shall be governed by and construed in accordance with the substantive laws of the State of Georgia.  

(d)
Execution in Counterparts.  This Agreement may be executed in any number of counterparts, all of which together shall constitute a single contract, and each of such counterparts shall for all purposes be deemed to be an original.  This Agreement shall become binding when one or more counterparts hereof, individually or taken together, shall bear the signatures of all of the parties reflected hereon as the signatories.

(e)
Paragraph Headings.  The paragraph headings in this Agreement are for convenience only; they form no part of this Agreement and shall not affect its interpretation.

(f)
No Recording.  This Agreement shall not be recorded, in whole or in part, in any public records, without the written consent of both BGP and Centex.

[EXECUTION CONTAINED ON FOLLOWING PAGE]


IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed and delivered under seal as of the date first above written.

	Witness

Witness

______________________________

Witness
	BLANKINSHIP & GASKIN PROPERTIES LLC, a Georgia limited liability company

By: _________________________________

         Milton O. Blankinship,

Title: Manager and Member

By: _________________________________

          Jack H. Gaskin

Title:  Manager and Member 

CENTEX HOMES, a Nevada general partnership, by its managing general partner, CENTEX REAL ESTATE CORPORATION, a Nevada corporation

By:________________________________

          Jay Thrower

Title:  Senior Vice President

              (CORPORATE SEAL)

FIRST AMERICAN TITLE INSURANCE COMPANY, a California Corporation

By:________________________________

Title:_______________________________

      


EXHIBIT "A"
LEGAL DESCRIPTION OF THE PROPERTY
 EXHIBIT "B"
CONSTRUCTION PLANS

EXHIBIT "C"
CONSTRUCTION BUDGET
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