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THE MEMBERSHIP INTERESTS DESCRIBED IN AND REPRESENTED BY THIS OPERATING AGREEMENT HAVE NOT BEEN REGISTERED UNDER ANY SECURITIES LAWS, AND THE TRANSFERABILITY OF THE MEMBERSHIP INTERESTS THEREFORE IS RESTRICTED.  THE MEMBERSHIP INTERESTS MAY NOT BE SOLD, ASSIGNED, OR TRANSFERRED, NOR WILL ANY ASSIGNEE, VENDEE, TRANSFEREE, OR ENDORSEE HEREOF BE RECOGNIZED AS HAVING AN INTEREST IN SUCH MEMBERSHIP INTERESTS BY THE COMPANY FOR ANY PURPOSE, UNLESS (1) A REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933, AS AMENDED, WITH RESPECT TO SUCH MEMBERSHIP INTERESTS SHALL THEN BE IN EFFECT AND SUCH TRANSFER HAS BEEN QUALIFIED UNDER APPLICABLE STATE SECURITIES LAWS OR (2) THE AVAILABILITY OF AN EXEMPTION FROM REGISTRATION AND QUALIFICATION SHALL BE ESTABLISHED TO THE SATISFACTION OF THE COMPANY AND ITS COUNSEL.

THE MEMBERSHIP INTERESTS DESCRIBED IN AND REPRESENTED BY THIS OPERATING AGREEMENT ARE SUBJECT TO FURTHER RESTRICTION AS TO THEIR SALE, TRANSFERABILITY, OR ASSIGNMENT AS MORE FULLY DESCRIBED HEREIN AND AGREED TO BY EACH MEMBER.  SAID RESTRICTION PROVIDES, AMONG OTHER THINGS, THAT NO VENDEE, TRANSFEREE, OR ASSIGNEE SHALL BECOME A SUBSTITUTED MEMBER WITHOUT THE CONSENT OF THE MEMBERS.
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—
Members

AMENDED AND RESTATED
LIMITED LIABILITY COMPANY AGREEMENT
OF
MEDICAL MARKETING HOLDINGS, LLC

THIS AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT (“Agreement” or “LLC Agreement”) is made, adopted and is effective as of January 1, 2007 (the “Effective Date”), by and among those Persons whose names are set forth on Exhibit A attached hereto and who have executed a counterpart of this Agreement as the members of a limited liability company formed under the Delaware Limited Liability Company Act.  In addition to the terms defined in the body of this Agreement, the capitalized terms used in this Agreement shall have the meanings set forth in Section 1.2 hereof.

R E C I T A L S:

WHEREAS, the Company was formed for the purposes set forth herein; 

WHEREAS, additional Members have been admitted, and the Members have determined that the Prior Operating Agreement should be amended and restated; and

WHEREAS, in accordance with the Act, each Member desires to enter into this Agreement to set forth the respective rights, powers and interests of the Members and to provide for the management and governance of the business and affairs of the Company.

NOW, THEREFORE, in consideration of the premises, promises and covenants contained herein, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto hereby agree as follows:

Article 1 
DEFINITIONS AND RULES OF CONSTRUCTION

1.1 Rules of Construction.  As used in this Agreement:

(a) All financial terms used but not defined in this Agreement shall have the meanings accorded to them under GAAP.

(b) Unless otherwise specified, all defined terms in the singular and plural shall have comparable meanings when used in the plural and vice-versa.

(c) All pronouns and any variations thereof shall be deemed to refer to masculine, feminine or neuter, singular or plural, as the identity of the Person or Persons may require.

(d) The words “hereof,” “herein,” “hereunder” and words of similar import shall refer to this Agreement as a whole and not any particular provision of this Agreement.

(e) The words “include,” “includes” and “including” will be deemed to be followed by the phrase “without limitation,” whether or not such phrase is included therein.

(f) Unless otherwise specified in the computation of a period of time from a date to a later specified date, the word “from” means “from and including,” and the words “to” and “until” each mean “to but excluding.”

(g) References to all documents, contracts, agreements or instruments shall include any and all supplements and amendments thereto.

1.2 Definitions
.  Subject to the provisions of Section 1.1 above, the following initially capitalized terms used in this Agreement the following initially capitalized terms used in this Agreement are defined as follows:

(a) “Act” means the Delaware Limited Liability Company Act, as set forth in 6 Del. Code Ann. §18-101 et seq, as amended from time to time (or any corresponding provisions of succeeding law).

(b) “Adjusted Capital Account Deficit” means, with respect to any Member, the deficit balance, if any, in such Member’s Capital Account as of the end of the relevant Fiscal Year, after giving effect to the following adjustments:

(i) Credit to such Capital Account any amounts which such Member is obligated to restore, pursuant to any provision of this Agreement, or is deemed to be obligated to restore pursuant to the penultimate sentences of §§1.704-2(g)(1) and 1.704-2(i)(5) of the Regulations; and

(ii) Debit to such Capital Account the items described in §§1.704-1(b)(2)(ii)(d)(4), 1.704-1(b)(2)(ii)(d)(5), and 1.704-1(b)(2)(ii)(d)(6) of the Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to comply with the provisions of §1.704‑1(b)(2)(ii)(d) of the Regulations and shall be interpreted consistently therewith.  

(c)  LISTNUM  InPara_1 \l 1  “Affiliate” means, with respect to any person,  LISTNUM  InPara_1 \l 3  
  any Person that directly or indirectly through one or more intermediaries controls, is controlled by or is under common control with such person;  LISTNUM  InPara_1 \l 3   any officer, director, general partner, member (if such person is a member managed limited liability company), manager (if such person is a manager managed limited liability company) or trustee of such person; or  LISTNUM  InPara_1 \l 3   any person who is an officer, director, general partner, member (if such person is a member managed limited liability company), manager (if such person is a manager managed limited liability company) or trustee of any person described in clauses (i) or (ii) of this sentence.  For purposes of this definition, the term “controls,” “is controlled by” or “is under common control with” shall mean the possession, directly or indirectly through one or more intermediaries, of the power to  LISTNUM  InPara_1 \l 7   direct or cause the direction of the management and policies of a Person, whether through the ownership of voting interests, by contract or otherwise, or  LISTNUM  InPara_1 \l 7   elect at lease fifty percent (50%) of the directors or managers or persons exercising similar authority with respect to such Person.

(d) “Agreement” or “LLC Agreement” means this Limited Liability Company Agreement, as amended from time to time.  

(e) “Applicable Law” means, with respect to any Person, any law, statute, treaty, rule or regulation or determination of an arbitrator, court or other statutes, laws, rules, regulations and orders of any Governmental Authority applicable to or binding upon such Person or any of its property or to which such Person or any of its property is subject.

(f) “Assignee Interest” means an interest in the Company comprised solely of Financial Rights held by an Interest Holder.

(g) “Bankruptcy” means, with respect to any Person, the occurrence of any of the following events:  (i) such Person makes an assignment for the benefit of creditors; (ii) such Person files a voluntary petition in bankruptcy; (iii) such Person is adjudged bankrupt or insolvent, or has entered against him an order for relief in any bankruptcy or insolvency proceeding; (iv) such Person files a petition or answer by the Person seeking for himself any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief under any Applicable Law; (v) such Person files an answer or other pleading admitting or failing to contest the material allegations of a petition filed against him in any proceeding for reorganization or of a similar nature; (vi) such Person seeks, consents to or acquiesces in the appointment of a trustee, receiver or liquidator of such Person or of all or any substantial part of his properties; or (vii) one hundred twenty (120) days after the commencement of any proceeding against such Person seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief under any Applicable Law if the proceeding has not been dismissed, or if within ninety (90) days after the appointment, with or without such Person’s consent or acquiescence, of a trustee, receiver or liquidator of such Person or all or any substantial portion of his properties, the appointment is not vacated or stayed, or within ninety (90) days after the expiration of any such stay the appointment is not vacated.

(h) “Base Rate” means, for each calendar month, the highest rate reported in the Money Rates section of The Wall Street Journal published on the second Business Day of that month as having been the rate in effect for corporate loans at large United States money center commercial banks (whether or not such rate has actually been charged by any such bank) as of the first calendar day of such month.  If The Wall Street Journal ceases the publication of such rate, the “Base Rate” shall mean the “prime” or “base” rate announced by Citibank, N.A., New York (whether or not such rate has actually been charged by such bank).  If such bank discontinues the practice of announcing such rate, the “Base Rate” shall mean the highest rate charged by such bank on short-term, unsecured loans to its most creditworthy large corporate borrowers.

(i) “Business Day” means any day other than a Saturday, a Sunday or a day on which national banks located in Memphis, Tennessee are authorized or obligated to close their regular banking business.  

(j) “Capital Account” means, with respect to any Member, the Capital Account maintained for such Person in accordance with the following provisions:

(i) To each Person’s Capital Account there shall be credited
:  (A) such Person’s Capital Contributions, (B) such Person’s distributive share of Profits and any items in the nature of income or gain which are specially allocated pursuant to Section 4.5 or 4.6 hereof, and (C) the amount of any Company liabilities assumed by such Person or which are secured by any of the Company’s property distributed to such Person.

(ii) To each Person’s Capital Account there shall be debited
:  (A) the amount of cash and the Gross Asset Value of any of the Company’s property distributed to such Person pursuant to any provision of this Agreement, (B) such Person’s distributive share of Losses and any items in the nature of expenses or losses which are specially allocated pursuant to Section 4.5 or 4.6 hereof, and (C) the amount of any liabilities of such Person assumed by the Company or which are secured by any property contributed by such Person to the Company.

The foregoing provisions and the other provisions of this Agreement relating to the maintenance of Capital Accounts are intended to comply with §1.704-1(b) of the Regulations, and such provisions shall be interpreted and applied in a manner consistent with such Regulations.  In the event the Company determines that it is prudent to modify the manner in which the Capital Accounts, or any debits or credits thereto (including, without limitation, debits or credits relating to liabilities that are secured by contributed or distributed property or that are assumed by the Company or any Member), are computed in order to comply with such Regulations, the Company may make such modification, provided that it is not likely to have a material effect on the amounts distributable to any Member pursuant to Article 14 hereof upon the dissolution of the Company.  The Company also may (A) make any adjustments that are necessary or appropriate to maintain equality between the Capital Accounts of the Members and the amount of Company capital reflected on the Company’s balance sheet, as computed for book purposes, in accordance with §1.704‑1(b)(2)(iv)(g) of the Regulations, and (B) make any appropriate modifications in the event unanticipated events might otherwise cause this Agreement not to comply with §1.704-1(b) of the Regulations.  In determining the amount of any liability for purposes of Sections 1.2(j)(i) and 1.2(j)(ii) hereof, the provisions of Code §752(c) and any other applicable provisions of the Code and Regulations shall be taken into account.  At any time that the balance of a Member’s Capital Account is required to be determined under any provision of this Agreement, such balance shall be determined using the method of accounting used by the Company for federal income tax purposes.

(k) “Capital Contributions” means, with respect to any Member, the amount of money and the initial Gross Asset Value of any property (other than money) contributed to the Company with respect to the Membership Interest held by such Person.  Provided, however, in accordance with §1.704-(b)(2)(iv)(d)(2) of the Regulations, the principal amount of any promissory note contributed to the Company by the maker of such note shall not be included in the Capital Account of any Person until the Company makes a taxable disposition of such note or until, and to the extent, principal payments are made thereon, unless such note is readily traded on an established securities market. 

(l) “Capital Proceeds” means the net cash proceeds received
  with respect to a Capital Transaction, less (i) any and all expenses incurred by the Company in connection therewith, (ii) any indebtedness of the Company paid or to be paid therefrom, and (iii) any other expenditure to be paid therefrom or in connection therewith.

(m) “Capital Transaction” means (i) the financing, refinancing, sale, exchange or other disposition of (A) all or any part of any the Company or any <*subsidiary thereof, (B) all or any substantial portion of the assets owned by the Company or any subsidiary thereof, (C) all or any part of any interest (as a member, partner, shareholder, beneficiary or otherwise) in any subsidiary held by the Company, or (D) all or any portion of the Membership Interests in the Company; (ii) the liquidation of the Company pursuant to Section 14.3 hereof; or (iii) the merger or consolidation of the Company with another entity.

(n) “Cash Available For Distribution” means, for any period, the amount, if any, by which the Company’s total cash funds exceed the current and anticipated needs of the Company to utilize such funds to pay or create reserves for:  (i)  expenses or expenditures related to the Company’s business operations; (ii) expenses, expenditures, advances or investments made or incurred in connection with any new or additional business activity undertaken by the Company; (iii) payments of the principal and interest due in respect of indebtedness for which the Company is obligated; (iv) capital improvements, replacements, and contingencies; and (v) any other actual cost or expenditure incurred for the benefit of the Company.  The amount, if any, of Cash Available For Distribution shall be determined by the Members.   

(o) “Certificate” means the certificate of formation of the Company as filed with the office of the Delaware Secretary of State, as amended or restated from time to time.

(p) “Code” means the Internal Revenue Code of 1986, as amended from time to time (or any corresponding provisions of succeeding law).

(q) “Company” means the limited liability company formed under this Agreement pursuant to the Act and any limited liability company continuing the business of the Company in the event of dissolution as herein provided.

(r) “Company Minimum Gain” has the same meaning as the term “partnership minimum gain” set forth in§1.704-2(b)(2) of the Regulations and shall be determined in accordance with §1.704-2(d) of the Regulations.

(s) “Company Property” means all property of any kind, real or personal, tangible or intangible, which is owned by the Company or in which the Company has an interest.

(t) “DeBree” means Paul {__}
. DeBree, an individual resident of the State of {__________}.  

(u) “Depreciation” means, for each Fiscal Year, an amount equal to the depreciation, amortization, or other cost recovery deduction allowable with respect to an asset for such Fiscal Year, except that if the Gross Asset Value of an asset differs from its adjusted basis for federal income tax purposes at the beginning of such Fiscal Year, Depreciation shall be an amount that bears the same ratio to such beginning Gross Asset Value as the federal income tax depreciation, amortization, or other cost recovery deduction for such Fiscal Year bears to such beginning adjusted tax basis; provided, however, that if the adjusted basis for federal income tax purposes of an asset at the beginning of such Fiscal Year is zero, Depreciation shall be determined with reference to such beginning Gross Asset Value using any reasonable method selected by the Company.

(v) “Dissolution Event” has the meaning set forth in Section 14.1 hereof.

(w) “Effective Date” has the meaning set forth in the preamble.

(x) “Financial Rights” means a Member’s rights to (i) share in Profits and Losses, and (ii) share in and receive distributions.

(y) “Fiscal Year” means the calendar year, and a Fiscal Year shall include any partial Fiscal Year at the beginning and end of the Company term.

(z) “GAAP” means generally accepted accounting principles in effect in the United States of America from time to time.

(aa) “Governance Rights” means (i) a Member’s right to vote, (ii) all rights of a Member as a Member in the Company other than Financial Rights, and (iii) the right to transfer Governance Rights.

(ab) “Governance Documents” means, as to any Person, such Person’s certificate of incorporation, charter, certificate of formation, articles of organization, certificate of limited partnership, bylaws, operating agreement, limited liability company agreement, partnership agreement, limited partnership agreement, or any other document evidencing the formation of such Person or that otherwise govern the business and affairs or management of such Person.

(ac) “Governmental Authority” means any foreign, domestic, federal, territorial, state or local governmental authority, quasi-governmental authority, court, government or self-regulatory organization, commission, tribunal, organization or any regulatory, administrative or other agency, or any political or other subdivision, department or branch of any of the foregoing.

(ad) “Gross Asset Value” means, with respect to any asset, the asset’s adjusted basis for federal income tax purposes, except as follows:

(i) The initial Gross Asset Value of any asset contributed by a Member to the Company shall be the gross fair market value of such asset, as determined by agreement of all the Members;

(ii) The Gross Asset Values of all Company assets shall be adjusted to equal their respective gross fair market values, as determined by the Members as of the following times:  (A) the acquisition of an additional Membership Interest by any new or existing Member in exchange for more than a de minimis Capital Contribution; (B) the distribution by the Company to a Member of more than a de minimis amount of the Company’s property as consideration for a Membership Interest; and (C) the liquidation of the Company within the meaning of §1.704-1(b)(2)(ii)(g) of the Regulations; provided, however, the adjustments pursuant to clauses (A) and (B) above shall be made only if the Members reasonably determine that such adjustments are necessary or appropriate to reflect the relative economic interests of the Members in the Company;

(iii) The Gross Asset Value of any Company asset distributed to any Member shall be adjusted to equal the gross fair market value of such asset on the date of distribution; and

(iv) The Gross Asset Values of Company assets shall be increased (or decreased) to reflect any adjustments to the adjusted basis of such assets pursuant to §734(b) or §743(b) of the Code, but only to the extent that such adjustments are taken into account in determining Capital Accounts pursuant to §1.704-1(b)(2)(iv)(m) of the Regulations and Sections 1.2(ccc)(vi) and 4.5(g) hereof; provided, however, the Gross Asset Values shall not be adjusted pursuant to this Section 1.2(dd)(iv) to the extent that the Members determine that an adjustment pursuant to Section 1.2(dd)(ii) hereof is necessary or appropriate in connection with a transaction that would otherwise result in an adjustment pursuant to this Section 1.2(dd)(iv).

If the Gross Asset Value of an asset has been determined or adjusted pursuant to Section 1.2(dd)(i), 1.2(dd)(ii), or 1.2(dd)(iv) hereof, such Gross Asset Value shall thereafter be adjusted by the Depreciation taken into account with respect to such asset for purposes of computing Profits and Losses.

(ae) “Interest Holder” means a Person who holds an Assignee Interest and either (i) has not become a Member of the Company; or (ii) such Person’s Membership Interest has been terminated (regardless of the event that terminates the continued Membership Interest of such Member).  An Interest Holder shall be entitled to the allocations and distributions attributable to the Assignee Interest held by him and shall be required to make any Capital Contributions to be made in respect of such Assignee Interest; however, such Interest Holder shall have no right to participate in the management of the Company or otherwise to be treated as a Member.  Without limiting the generality of the foregoing, an Interest Holder:  (x) shall have no right to any information or accounting of the affairs of the Company, (y) shall not be entitled to inspect the books or records of the Company, and (z) shall not have any of the Governance Rights (voting or otherwise) of a Member under the Act or this Agreement.

(af) “Initial Capital Contributions” has the meaning set forth in Section 3.4 hereof.

(ag) “Kolassa” means Eugene M. Kolassa, an individual resident of the State of Mississippi.  

(ah) “Lobb” means William B Lobb, an individual resident of the State of Mississippi.

(ai) “Majority Vote” means, with respect to the Members, the affirmative vote or consent of not less than three (3) Members holding more than fifty percent (50%) of the voting power then held by Members .  Where the vote or consent concerns a matter on which a Member cannot vote in accordance with the terms of this Agreement or Applicable Law (other than the failure of such a Member to attend a meeting for such vote) the Members shall not include such Member (or the voting power held by such Member)in the calculation of  (i) the voting power then held by Members or (ii) the votes or consents with respect to such matter. 

(aj) “Member” means any Person (i) whose name is set forth on Exhibit A attached hereto or who has become a Member pursuant to the terms of this Agreement; and (ii) who is the owner of a Membership Interest.  “Members” means all such Persons.  All references in this Agreement to a majority in interest or a specified percentage of the Members shall mean Members holding more than fifty percent (50%) or such specified percentage, respectively, of the voting power then held by Members.

(ak) “Member Nonrecourse Debt” has the same meaning as the term “partner nonrecourse debt” set forth in §1.704-2(b)(4) of the Regulations.

(al) “Member Nonrecourse Debt Minimum Gain” means, with respect to each Member Nonrecourse Debt, an amount equal to the Company Minimum Gain that would result if such Member Nonrecourse Debt were treated as a Nonrecourse Liability, determined in accordance with §1.704-2(i)(3) of the Regulations.  

(am) “Member Nonrecourse Deductions” has the same meaning as the term “partner nonrecourse deductions” set forth in §§1.704-2(i)(1) and 1.704-2(i)(2) of the Regulations.

(an) “Membership Interest” means, with respect to each Member, such Member’s interest in the Company including any and all rights and benefits to which a Member may be entitled as provided in this Agreement, together with all obligations of a Member to comply with the terms and provisions of this Agreement.  The Membership Interest of any Member at any time shall be expressed as a percentage, which shall be determined by the ratio which the Units held by such Member bears to the total Units held by all the Members.  Such Membership Interest includes, without limitation:  (i) the Governance Rights of a Member, (ii) the Financial Rights of a Member, and (iii) the right of a Member to Transfer Governance Rights or Financial Rights to the extent permitted under this Agreement.

(ao) “Membership Rights” means, with respect to each Member, all of the rights of a Member in the Company as provided in this Agreement or under the Act, which includes such Member’s:  (i) Governance Rights, (ii) Financial Rights, and (iii) right to Transfer Governance Rights or Financial Rights to the extent permitted under this Agreement.

(ap) “Mucka” means Jack {__}
. Mycka, an individual resident of the State of {_________}.

(aq) “Nonrecourse Deductions” has the meaning set forth in §1.704-2(b)(1) of the Regulations.  

(ar) “Nonrecourse Liability” has the meaning set forth in §1.704-2(b)(1) of the Regulations.

(as) “Notice” means any notice, payment, demand or communication required or permitted to be given by any provision of this Agreement, which shall be in writing and shall be delivered as set forth in Section 17.3 hereof.

(at) “Officers” means each Officer appointed by the Members in accordance with Article 9 hereof.  “Officer” means, individually, any such Person.

(au) “Ordinary Course of Business” means an action taken by a Person only if
:  (i) such action is consistent with the past practices, procedures, and customs of such Person and is taken in the ordinary course of the normal day-to-day operations of such Person; (ii) if the Person is a corporation, partnership, limited liability company or any other entity of any nature, such action is not required to be authorized by the board of directors of such entity (or by any Person or group of Persons exercising similar authority) and is not required to be authorized by the equity owners of such entity; and (iii) such action is similar in nature and magnitude to actions customarily taken in the ordinary course of the normal day-to-day operations of other Persons that are in the same line of business of such Person.  Unless the context indicates otherwise, any reference in this Agreement to “Ordinary Course of Business” shall mean and refer to the Ordinary Course of Business of the Company.

(av) “Patterson” means Kevin M. Patterson, an individual resident of the State of Mississippi.

(aw) “Paul” means Doug R. Paul, an individual resident of the State of Mississippi.

(ax) “Permitted Transfer” means any Transfer of the Membership Interest of a Member permitted under the terms of this Agreement.

(ay) “Person” means any individual or , corporation, partnership, limited liability company, firm, association, joint venture, joint stock company, real estate investment trust, trust, estate, unincorporated organization, firm or any other form of entity, including a Governmental Authority.

(az) “Personal Representative” means (i) with respect to any individual, such Person’s heirs, legatees, legal representative, executor, successors, transferees, assigns or any other Person who succeeds to a Person’s estate following such Person’s death, legal incompetence or Bankruptcy and any transferee of such successor; and (ii) with respect to any Person, other than an individual, such Person’s successors, transferees, assigns or any other Person who succeeds to such Person’s estate following such Person’s dissolution or Bankruptcy or any transferee of such successor.

(ba) “Points” means, collectively, the Profit Points and the Voting Points where no distinction is required in the context in which such term is used.

(bb) “Profit Points” means, with respect to any Member, the Membership Interest of such Member in the Profits, Losses and Cash Available For Distribution expressed numerically; provided, however, the Profit Points shall not include the Membership Interest of a Member in Profits or Losses generated by a Capital Transaction.  

(bc) “Profits” and “Losses” means, for each Fiscal Year, an amount equal to the Company’s taxable income or loss for such year or period, determined in accordance with §703(a) of the Code (for this purpose, all items of income, gain, loss, or deduction required to be stated separately pursuant to §703(a)(1) of the Code shall be included in taxable income or loss), with the following adjustments:

(i) Any income of the Company that is exempt from federal income tax and not otherwise taken into account in computing Profits or Losses pursuant to this Section 1.2(ccc) shall be added to such taxable income or loss;

(ii) Any expenditures of the Company described in §705(a)(2)(B) of the Code or treated as expenditures under §705(a)(2)(B) of the Code pursuant to §1.704-1(b)(2)(iv)(i) of the Regulations, and not otherwise taken into account in computing Profits or Losses pursuant to this Section 1.2(ccc), shall be subtracted from such taxable income or loss;

(iii) In the event the Gross Asset Value of any Company asset is adjusted pursuant to Section 1.2(dd)(ii) or 1.2(dd)(iii) hereof, the amount of such adjustment shall be taken into account as gain or loss from the disposition of such asset for purposes of computing Profits or Losses;

(iv) Gain or loss resulting from any disposition of the Company’s property with respect to which gain or loss is recognized for federal income tax purposes shall be computed by reference to the Gross Asset Value of the Company’s property disposed of, notwithstanding that the adjusted tax basis of such property differs from its Gross Asset Value;

(v) In lieu of the depreciation, amortization, and other cost recovery deductions taken into account in computing such taxable income or loss, there shall be taken into account Depreciation for such fiscal year or other period, computed in accordance with Section 1.2(u) hereof;

(vi) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to §§734(b) or 743(b) of the Code is required pursuant to §1.704‑1(b)(2)(iv)(m)(4) of the Regulations to be taken into account in determining Capital Accounts as a result of a distribution other than in liquidation of a Member’s Membership Interest, the amount of such adjustment shall be treated as an item of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment decreases the basis of the asset) from the disposition of the asset and shall be taken into account for purposes of computing Profits or Losses; and

(vii) Notwithstanding any other provision of this Section 1.2(ccc), any items that are specially allocated pursuant to Section 4.5 or 4.6 hereof shall not be taken into account in computing Profits or Losses.  

The amounts of the items of Company income, gain, loss, or deduction available to be specially allocated pursuant to Sections 4.5 and 4.6 hereof shall be determined by applying rules analogous to those set forth in Sections 1.2(ccc)(i) through 1.2(ccc)(vi) above.

(bd) “Regulations” means the Income Tax Regulations including Temporary Regulations promulgated under the Code, as such regulations may be amended from time to time (including corresponding provisions of succeeding regulations).

(be) “Regulatory Allocations” has the meaning set forth in Section 4.6 hereof.

(bf) “Reisetter” means Brian C Reisetter, an individual resident of the State of Mississippi.

(bg) “Securities Act” means the Securities Act of 1933, as amended from time to time, or any similar federal statute, together with the rules and regulations promulgated thereunder, as the same are in effect from time to time.

(bh) “Substitute Member” means any Person admitted to the Company as a Member pursuant to Article 13 hereof.

(bi)  LISTNUM  InPara_1 \l 1  “Super-Majority Vote” means the affirmative vote or consent of not less than five (5) Members holding more than eighty percent (80%) of the voting power then held by Members; provided, however, where the vote or consent concerns a matter on which a Member cannot vote in accordance with the terms of this Agreement or Applicable Law (other than the failure of such a Member to attend a meeting for such vote) the Members shall not include such Member (or the voting power held by such Member) in the calculation of  LISTNUM  InPara_1 \l 3   the voting power then held by Members; or  LISTNUM  InPara_1 \l 3   votes or consents with respect to such matter. 

(bj) “Taxing Authority” means any federal, state, local or foreign government, or instrumentality thereof, that levies and collects taxes, interest or penalties, however, designated, on the Company’s income or gain (or on any Member’s share of such income or gain).

(bk) “Transfer” means as a noun, any voluntary or involuntary transfer, sale, pledge, hypothecation or other disposition and, as a verb, to voluntarily or involuntarily transfer, sell, pledge, hypothecate or otherwise dispose of.  For avoidance of doubt, a Withdrawal shall not be considered a Transfer, even if the Withdrawing Member also Transfers his Membership in connection with any Withdrawal.

(bl) “Taxing Authority” means any Governmental Authority that levies and collects taxes, interest or penalties, however, designated, on the Company’s income or gain (or on any Member’s share of such income or gain).  

(bm) “Veto Vote” means the affirmative vote or consent of five (5) or more Members to veto and overrule any determination, decision, approval, action, designation or consent of the Members by Majority Vote.

(bn) “Unit” means the Membership Interest of a Member, expressed numerically.

(bo) “Voting Points” means, with respect to any Member, the number of votes that a Member is entitled to cast at any time the vote or consent of the Members is required or requested.  

(bp) “Withdrawal” means the retirement, resignation, withdrawal, or any other event that voluntarily terminates the continued Membership Interest of a Member.  “Withdraw” means to retire, resign, withdraw, or otherwise voluntarily terminate the continued Membership Interest of a Member.  “Withdrawing” means the act of retiring, resigning, withdrawing, or otherwise voluntarily terminating the continued Membership Interest of a Member.  Notwithstanding anything to the contrary contained herein, a Transfer, which shall be governed by the provisions of Article 13 hereof, shall not be considered a Withdrawal, even if the Transfer terminates the continued Membership Interest of a Member.

1.3 Other Terms
.  All initially capitalized terms used in this Agreement that are not defined in Section 1.2 hereof shall have the meanings set forth elsewhere in this Agreement.

Article 2 
ORGANIZATION 

2.1 Organization
.  The Members hereby organize the Company as a limited liability company pursuant to the provisions of the Act, upon the terms and conditions set forth in the Certificate and upon the terms and conditions set forth in this Agreement.  

2.2 Adoption of LLC Agreement
.  This Agreement is adopted and approved as the operating agreement of the Company and, together with the Certificate, this Agreement shall govern the business and affairs of the Company, the relationship among the Members and the rights and obligations of the Members.

2.3 Name
.  The name of the Company shall be “Medical Marketing Holdings, LLC,” a Delaware limited liability company.  All business of the Company shall be conducted in such name or any other name adopted by the Members in accordance with the Act.

2.4 Purposes.  The business of the Company is to
:  (a) to acquire, own, hold, operate, manage, finance, refinance, mortgage, pledge, encumber, hypothecate, sell, assign, transfer and otherwise deal with the <*Subsidiary Interests; (b) acquire by purchase, subscription, underwriting or otherwise, and to own, hold for investment, or otherwise, and to use, sell, assign, transfer, mortgage, create security interests in, pledge, exchange or otherwise dispose of any and all types of property (or any interest therein, directly or indirectly) of any type, nature or kind, real or personal, tangible or intangible (including, without limitation, interests in partnerships, limited liability companies, joint ventures, proprietorships, and other business entities, stock, options, warrants, bonds, debentures, notes, script, securities, evidences of indebtedness, contracts, or obligations of any Person), and to issue in exchange therefor stocks, bonds, other securities, evidences of indebtedness of the Company or other consideration of any type, nature or description; and (c) do any and all things and exercise any and all powers necessary to, connected with or incidental to the accomplishment or furtherance of any of the foregoing or which is necessary to, connected with or incidental to the protection and benefit of the Company; provided, however, except as specifically limited in this Section 2.4 or the Certificate, the Company may engage in any and all other business activities whatsoever that may lawfully be conducted by limited liability companies under the Act, and the Company may exercise all powers necessary to, connected with or incidental to the accomplishment of any business that may lawfully be conducted by limited liability companies under the Act.

2.5 Duration
.  The date of formation and commencement of existence of the Company shall be the effective date specified in the Certificate.  Except as provided in Section 14.1 hereof, the existence of the Company shall be perpetual.  

2.6 Principal Office; Registered Office and Registered Agent.

(a) The principal office or principal executive office of the Company shall be 400 Sout Lamar, Suite A, Oxford, Mississippi 38655, or such other location as the Members may designate from time to time.

(b) The registered office of the Company in the State of Delaware shall be the initial registered office named in the Certificate or such other location as the Members may designate from time to time.

(c) The registered agent of the Company in the State of Delaware shall be the initial registered agent named in the Certificate or such other Person as the Members may designate from time to time.

2.7 Filings
.  

(a) The Members are authorized to and shall cause to be filed in the office of the Secretary of State of the State of Delaware such certificates, documents, instruments and publications as may be required by Applicable Law to perfect and maintain the status of the Company as a limited liability company under the Applicable Laws of the State of Delaware.  

(b) The Company shall not conduct business in any state or jurisdiction outside the State of Delaware, unless the Company shall have first satisfied the requirements imposed by the Applicable Law of such other state or jurisdiction relating to the registration or qualification of foreign limited liability companies doing business in such other state or jurisdiction.  The Members are authorized to and shall cause the Company to execute and file such certificates, documents, instruments and publications as may be reasonably necessary to perfect and maintain the status of the Company as a foreign limited liability company under the Applicable Laws of any state or jurisdiction in which the Company engages in business.

2.8 No State Law Partnership
.  The Company shall not be a partnership or joint venture under any state or federal law, and no Member shall be a partner or joint venturer of any other Member for any purposes, and this Agreement may not be construed otherwise; provided, however, the Company intends to and shall be classified as a partnership for purposes of the Code and other applicable state and federal tax laws.

2.9 Title to Company Property
.  All of the Company’s property shall be owned by the Company as an entity, and no Member shall have any ownership interest in or right to such property in his individual name.  Except as otherwise provided in this Agreement, all of the Company’s property shall be held in the name of the Company and not in the name of any Member.

2.10 Payment of Individual Obligations
.  The Company’s credit and assets shall be used solely for the benefit of the Company, and no asset of the Company shall be transferred or encumbered for or in payment of any individual obligation of any Member.

Article 3 
MEMBERS AND CAPITAL CONTRIBUTIONS

3.1 Membership Interests
.  The Membership Interests in the Company shall be divided into and represented by the Units.  There shall be one class of Units, and all references in this Agreement to “Units” shall include all Units outstanding as of the relevant date, without regard to class.  The Company shall be authorized to issue a total of one thousand (1,000) Units.  

3.2 Members
.  The name and address of each Member, together with the number of Units and the number of Points held by each Member is as set forth on Exhibit A attached hereto, which shall be amended from time to time as required to reflect any change with respect to the information set forth therein.

3.3 Admission of Additional Members
.  Additional Members may be admitted only if (a) the admission of such additional Member is made pursuant to Section 13.6 hereof, or (b) the admission of such Person is otherwise approved by the Members by Super-Majority Vote.  

3.4 Initial Capital Contributions
.  Each Member has made, or shall make, the Capital Contributions (the “Initial Capital Contributions”) set forth on Exhibit A attached hereto.  The Initial Capital Contributions shall be made at the time and on the terms set forth on Exhibit A attached hereto and, if no time is specified thereon, the Initial Capital Contributions shall be made on the later of the date of this Agreement or the date the Certificate is filed with the Secretary of State of Delaware.  

3.5 Additional Capital Contributions
.  Except as otherwise expressly provided in this Agreement, in any other agreement among the Members or by Applicable Law, a Member shall be liable only to make his Initial Capital Contributions and shall not be required to lend funds to the Company or, after his Initial Capital Contributions have been made or paid, to make any additional Capital Contributions to the Company.   

3.6 Capital Accounts
.  The Company shall establish and maintain a separate Capital Account for each Member.  In accordance with §1.704-1(b)(2)(iv)(1) of the Regulations, if a Member Transfers all or any portion of his Membership Interest in accordance with the terms of this Agreement, the transferee shall succeed to the Capital Account of the transferor attributable to the transferred Membership Interest, and a separate Capital Account shall thereafter be maintained for such transferee.

3.7 Other Matters.

(a) Except as otherwise expressly provided in this Agreement, no Member shall demand or receive a return of his Capital Contributions without the consent of all the Members.  Under circumstances requiring a return of any Capital Contributions, no Member shall have the right to receive property other than cash in return for such Member’s Capital Contributions.

(b) Except as otherwise expressly provided in this Agreement, no Member shall receive any interest, salary, or drawing with respect to his Capital Contributions or his Capital Account or for services rendered on behalf of the Company or otherwise in his capacity as a Member.

3.8 Additional Funds
.  The Members recognize that the Company may require additional funds to pay the costs of conducting its business.  If the Members determine that additional funds are required to pay such costs, the additional funds may be obtained by (a) utilizing any reserves established by the Company; (b) obtaining loans from third parties, provided the terms thereof are approved as required in Section 6.3(b) hereof; or (c) obtaining a loan from one or more of the Members in accordance with Section 6.9(d) hereof.  

3.9 Guaranty Obligations
.  

(a) As used in this Section 3.9, the following terms shall have the meaning set forth below:

(i) “Contribution Amount” has the meaning set forth in Section 3.9(d) hereof.

(ii) “Credit Facility” means a loan or other credit facility provided to the Company by any Lender.  
(iii) “Guaranteed Obligation” has the meaning set forth in Section 3.9(b) hereof. 
(iv) “Guaranty Agreement” has the meaning set forth in Section 3.9(b) hereof
. 
(v) “Guaranty Payment” means any payment of money and/or property required to be made by a Member pursuant to a Guaranty Agreement. 
(vi) “Indemnity Obligation” has the meaning set forth in Section 3.9(d) hereof.
(vii) “Lender” means any Person that makes a loan or provides a credit facility to the Company. 
(viii) “Non-Paying Member” has the meaning set forth in Section 3.9(d) hereof.
(ix) “Paying Member” has the meaning set forth in Section 3.9(d) hereof
. 
(x) “Pro-Rata” means, with respect to each Member, the percentage determined by the ratio that the number of Units held by such Member bears to the total number of Units held by all Members. 
(xi) “Reimbursement Obligation” means the obligation of a Non-Paying Member to pay a Contribution Payment, interest on any Contribution Payment as provided in Section 3.9(d), and the amount of any Indemnity Obligation.  
(b) If required by any Lender, each Member shall guarantee, severally or jointly and severally as such Lender may require, any Credit Facility (the “Guaranteed Obligation”) provided to the Company; and each Member covenants and agrees to execute and deliver to such Lender a guaranty agreement (the “Guaranty Agreement”) in favor of such Lender in a form reasonably acceptable to such Lender and the Members.  

(c) The Members agree that, as among the Members, the obligations of the Members to any Lender under the Guaranty Agreements shall be shared on a Pro-Rata basis and, if a Guaranty Payment is required to be paid, each Member shall be obligated for a Pro-Rata share of such Guaranty Payment, whether or not such Member executed a Guaranty Agreement. 

(d) Any Member who makes a Guaranty Payment in excess of his Pro-Rata share (“Paying Member”) shall have an express right of contribution against any Member who has not fully paid (or contributed) his Pro-Rata share of such Guaranty Payment (“Non-Paying Member”).  Each Non-Paying Member shall pay and reimburse the Paying Member (or, if more than one, all Paying Members) an amount (the “Contribution Amount”) equal to:  (i) the Pro-Rata share of such Guaranty Payment of such Non-Paying Member, plus (ii) such Non-Paying Member’s proportionate share of the amount of such Guaranty Payment that a majority of the Paying Members determine is uncollectible from any Member, due to the illiquidity, insolvency, bankruptcy, or financial inability of such Member.  Any Contribution Amount required to be paid under this Section 3.9(d) shall be due within five (5) Business Days following Notice demanding payment thereof, and any Contribution Amount that is not timely made shall bear interest from the date the same was due until the date of payment at an annual rate of interest equal to the lesser of (i) four percent (4%) above the interest rate being charged by the Lender under the applicable Credit Facility, or (ii) the maximum rate permitted by Applicable Law.  Each Member agrees to indemnify each of the other Members and the Company from and against any and all loss, claim, liability or expense, including, without limitation, reasonable attorneys’ fees, arising from the failure of such Member to timely pay or contribute his Pro-Rata share of a Guaranty Payment in accordance with the provisions of this Section 3.9(d) (the “Indemnity Obligation”).  At any time a Non-Paying Member is obligated to pay a Reimbursement Obligation and until such Reimbursement Obligation has been paid in full, the Company shall pay any and all sums that would otherwise be distributed or payable to such Non-Paying Member under this Agreement to the Paying Members in respect of the Reimbursement Obligation, and any such payments shall be allocated among the Paying Members shall be made in proportion to the amount of Reimbursement Obligation owed to each Paying Member. 

Article 4 
ALLOCATIONS

4.1 Profits
.  After giving effect to the special allocations set forth in Sections 4.5 and 4.6 hereof, Profits for any Fiscal Year shall be allocated among the Members as follows:

(a) Except for Profits from a Capital Transaction, Profits shall be allocated in the following order and priority:

(i) First, an amount equal to the excess, if any, of (A) the cumulative Losses allocated pursuant to Section 4.2 hereof for all prior Fiscal Years, over (B) the cumulative Profits allocated pursuant to this Section 4.1(a)(i) for all prior Fiscal Years (any Profits allocated pursuant to this Section  4.1(a)(i) shall be allocated among the Members in proportion to and to the extent of such excess Losses of each Member); and 

(ii) The balance shall be allocated in proportion to the number of Profit Points held by each Member on the first day of such Fiscal Year.  

(b) Profits from a Capital Transaction shall be allocated in the following order and priority:  

(i) First, among all Members having a negative Capital Account to the extent of and in proportion to such negative Capital Accounts; and 

(ii) The balance shall be allocated in proportion to the number of Units held by each Member on the date on which such Capital Transaction is consummated. 

4.2 Losses
.  After giving effect to the special allocations set forth in Sections 4.5 and 4.6 hereof, and subject to the limitations set forth in Section 4.4 below, Losses for any Fiscal Year shall be allocated among the Members in proportion to and to the extent of the positive Capital Account balance of each Member.  

4.3 Change in Financial Rights
.  Notwithstanding anything to the contrary contained in this Article 4, if the Financial Rights held by any Member changes during a Fiscal Year for any reason, the allocations of Profits, Losses and items of income, gain, loss, and deduction shall be adjusted as necessary to reflect the varying Financial Rights of the parties during such Fiscal Year.  Such adjustment shall be based on the proportion of the Fiscal Year such Person held such Financial Rights; provided, however, in the event of any significant transactions or uneven income or loss, the Members may direct that a closing of the books method or a hybrid method be used.

4.4 Limitation on Losses
.  The Losses allocated pursuant to Section 4.2 hereof shall not exceed the maximum amount of Losses that can be so allocated without causing any Member to have an Adjusted Capital Account Deficit at the end of any Fiscal Year.  In the event some but not all of the Members would have Adjusted Capital Account Deficits as a consequence of an allocation of Losses pursuant to Section 4.2 hereof, the limitation set forth in this Section 4.4 shall be applied on a Member by Member basis so as to allocate the maximum permissible Loss to any Member under §1.704-1(b)(2)(ii)(d) of the Regulations.  

4.5 Special Allocations
.  The following special allocations shall be made in the following order:

(a) ​Minimum Gain Chargeback
.  Except as otherwise provided in §1.704-2(f) of the Regulations, notwithstanding any other provision of this Article 4, if there is a net decrease in Company Minimum Gain during any Fiscal Year, each Member shall be specially allocated items of Company income and gain for such year (and, if necessary, subsequent years) in an amount equal to the portion of such Person’s share of the net decrease in Company Minimum Gain, determined in accordance with §1.704-2(g) of the Regulations.  Allocations pursuant to the previous sentence shall be made in proportion to the respective amounts required to be allocated to each Member pursuant thereto, and the items to be allocated shall be determined in accordance with §§1.704-2(f)(6) and 1.704-2(j)(2) of the Regulations.  This Section 4.5(a) is intended to comply with the minimum gain chargeback requirement in §1.704-2(f) of the Regulations and shall be interpreted consistently therewith.  

(b) ​Member Nonrecourse Debt Minimum Gain Chargeback
.  Except as otherwise provided in §1.704-2(i)(4) of the Regulations, notwithstanding any other provision of this Article 4, if there is a net decrease in Member Nonrecourse Debt Minimum Gain attributable to a Member Nonrecourse Debt during any Fiscal Year, each Person who has a share of the Member Nonrecourse Debt Minimum Gain, determined in accordance with §1.704-2(i)(5) of the Regulations, shall be specially allocated items of Company income and gain for such year (and, if necessary, subsequent years) in an amount equal to such Person’s share of the net decrease in Member Nonrecourse Debt Minimum Gain attributable to such Member Nonrecourse Debt, determined in accordance with §1.704-2(i)(4) of the Regulations.  Allocations pursuant to the previous sentence shall be made in proportion to the respective amounts required to be allocated to each Member pursuant thereto, and the items to be allocated shall be determined in accordance with §§1.704-2(i)(4) and 1.704-2(j)(2) of the Regulations.  This Section 4.5(b) is intended to comply with the minimum gain chargeback requirement in §1.704-2(i)(4) of the Regulations and shall be interpreted consistently therewith.  

(c) ​Qualified Income Offset
.  In the event that any Member unexpectedly receives any adjustments, allocations, or distributions described in §§1.704-1(b)(2)(ii)(d)(4), 1.704-1(b)(2)(ii)(d)(5), or 1.704-1(b)(2)(ii)(d)(6) of the Regulations, items of Company gross income and gain shall be specially allocated to such Member in an amount and manner sufficient to eliminate, to the extent required by the Regulations, the Adjusted Capital Account Deficit of such Member as quickly as possible; provided, however, an allocation pursuant to this Section 4.5(c) shall be made only if and to the extent that such Member would have an Adjusted Capital Account Deficit after all other allocations provided for in this Article 4 have been tentatively made as if this Section 4.5(c) was not in this Agreement.

(d) ​Gross Income Allocation
.  In the event any Member has a deficit Capital Account at the end of any Fiscal Year which is in excess of the sum of (i) the amount such Member is obligated to restore pursuant to any provision of this Agreement and (ii) the amount such Member is deemed to be obligated to restore pursuant to the penultimate sentences of §§1.704-2(g)(1) and 1.704-2(i)(5) of the Regulations, each such Member shall be specially allocated items of Company gross income and gain in the amount of such excess as quickly as possible; provided, however, an allocation pursuant to this Section 4.5(d) shall be made only if and to the extent that such Member would have a deficit Capital Account in excess of such sum after all other allocations provided for in this Article 4 have been made as if Section 4.5(c) hereof and this Section 4.5(d) were not in this Agreement.

(e) ​Nonrecourse Deductions
.  Nonrecourse Deductions for any Fiscal Year or other period shall be allocated among the Members in proportion to the ratio of the Profits and Losses allocated to each Member to the total Profits and Losses allocated to all Members.

(f) ​Member Nonrecourse Deductions
.  Any Member Nonrecourse Deductions for any Fiscal Year or other period shall be specially allocated to the Member who bears the economic risk of loss with respect to the Member Nonrecourse Debt to which such Member Nonrecourse Deductions are attributable in accordance with §1.704-2(i)(1) of the Regulations.

(g) ​§754 Adjustment
.  To the extent that an adjustment to the adjusted tax basis of any Company asset pursuant to §734(b) or §743(b) of the Code is required to be taken into account in determining Capital Accounts as a result of a distribution to a Member in complete liquidation of his interest in the Company, pursuant to §1.704-1(b)(2)(iv)(m)(2) or §1.704-1(b)(2)(iv)(m)(4) of the Regulations, the amount of such adjustment to the Capital Accounts shall be treated as an item of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment decreases such basis), and such gain or loss shall be specially allocated to the Members in proportion to their interest in the Company in the event that §1.704-1(b)(2)(iv)(m)(2) of the Regulations applies, or to the Member to whom such distribution was made in the event that §1.704-1(b)(2)(iv)(m)(4) of the Regulations applies.  

4.6 Curative Allocations
.  The allocations set forth in Sections 4.4, 4.5(a), 4.5(b), 4.5(c), 4.5(d), 4.5(e), 4.5(f) and 4.5(g) hereof (the “Regulatory Allocations”) are intended to comply with certain requirements of the Regulations.  It is the intent of the Members that, to the extent possible, all Regulatory Allocations shall be offset either with other Regulatory Allocations or with special allocations of other items of Company income, gain, loss, or deduction pursuant to this Section 4.6.  Therefore, notwithstanding any other provision of this Article 4 (other than the Regulatory Allocations), the Company shall make offsetting special allocations of other items of Company income, gain, loss or deduction among the Members so that after such offsetting allocations are made, each Member’s Capital Account balance is, to the extent possible, equal to the Capital Account balance such Member would have had if the Regulatory Allocations were not part of this Agreement and all Company items were allocated pursuant to Sections 4.1, 4.2 and 4.7 hereof.  Any elections or decisions relating to allocations made pursuant to this Section 4.6 shall be made by the Members and, in exercising his discretion under this Section 4.6, the Members, as applicable, shall take into account future Regulatory Allocations under Sections 4.5(a) and 4.5(b) that, although not yet made, are likely to offset other Regulatory Allocations previously made under Sections 4.5(e) and 4.5(f) hereof.

4.7 Other Allocations Rules.

(a) For purposes of determining the Profits, Losses, or any other items allocable to any period, Profits, Losses and any other items allocable to any period, shall be determined on a daily, monthly, or other basis, as determined by the Members using any permissible method under §706 of the Code and the Regulations promulgated thereunder.

(b) Except as otherwise provided in this Agreement, all items of Company income, gain, loss, and deduction and any other allocations not otherwise provided for shall be divided among the Members in the same proportions as they share Profits or Losses, as the case may be, for the year.

(c) The Members are aware of the income tax consequences of the allocations made by this Article 4 and hereby agree to be bound by the provisions of this Article 4 in reporting their share of Company income and loss for income tax purposes.

(d) To the extent permitted by §1.704-2(h)(3) of the Regulations, the Company shall endeavor to treat distributions of Cash Available For Distribution as having been made from the proceeds of a Nonrecourse Liability only to the extent that such distributions would cause or increase an Adjusted Capital Account Deficit for any Member.

4.8 Tax Allocations.

(a) In accordance with §704(c) of the Code and the Regulations thereunder, income, gain, loss, and deduction with respect to any property contributed to the capital of the Company shall, solely for tax purposes, be allocated among the Members so as to take account of any variation between the adjusted basis of such property to the Company for federal income tax purposes and its initial Gross Asset Value (computed in accordance with Section 1.2(dd)(i) hereof).

(b) In the event the Gross Asset Value of any Company asset is adjusted pursuant to Section 1.2(dd)(ii) hereof, subsequent allocations of income, gain, loss, and deduction with respect to such asset shall take into account any variation between the adjusted basis of such asset for federal income tax purposes and its Gross Asset Value in the same manner as under §704(c) of the Code and the Regulations promulgated thereunder.

(c) Any elections or other decisions relating to such allocations shall be made by the Members in any manner that reasonably reflects the purpose and intention of this Agreement.  Allocations pursuant to this Section 4.8 are solely for purposes of federal, state, and local taxes and shall not affect, or in any way be taken into account in computing any Person’s Capital Account or share of Profits, Losses, or other items or distributions pursuant to any provision of this Agreement.

Article 5 
DISTRIBUTIONS

5.1 Guaranteed Payments
.  As compensation for services, each Member shall be paid monthly compensation (the “Monthly Member Payments”).  The Monthly Member Payments shall be paid by the <*Subsidiary LLC, and the amount of the Monthly Member Payment to be paid to each Member by each Subsidiary LLC is set forth on Schedule 5.1 attached hereto.  If approved by the Members by Super-Majority Vote, the amount of the Monthly Member Payments may be adjusted from time to time, and Schedule 5.1 shall be revised to reflect any change in the amount of the Monthly Member Payments.  The Monthly Member Payments shall be paid in arrears not later than the last Business Day of each calendar month and considered and accounted for as guaranteed payments under §707(c) of the Code.  

5.2 Cash Available For Distribution
.  Except as otherwise provided in Section 14.3 hereof with respect to the dissolution of the Company, Cash Available For Distribution, if any, shall be distributed among the Members proportionately based on the number of Profit Points held by each Member; provided, however, if the number of Profit Points held by any Member changes during any Fiscal Year, Cash Available For Distribution for such Fiscal Year shall be allocated among the Members by taking into account their varying interests during such Fiscal Year using any conventions permitted by Applicable Law and selected by the Members.  Distributions of Cash Available For Distribution shall be made within thirty (30) days following the last day of each calendar quarter or within thirty (30) days following the receipt of a distribution from any Subsidiary.  The Members may from time to time elect to distribute property in lieu of or in addition to cash, and any such property shall be distributed in the same proportion as provided in this Section 5.2 with respect to Cash Available For Distribution.  

5.3 Amounts Withheld
.  All amounts withheld pursuant to the Code or the Applicable Laws of any Taxing Authority with respect to any payment or distribution to the Company or the Members shall be treated as amounts distributed to the Members pursuant to this Article 5 for all purposes under this Agreement.  The Company is authorized to withhold from distributions to the Members and to pay over to any Taxing Authority any amounts required to be so withheld pursuant to the Code, the Regulations or any provision of any other Applicable Law and shall allocate such amount to the Member with respect to which such amount was withheld.

5.4 Limitation on Distributions
.  

(a) The Company shall make no distributions to the Members except (i) as provided in this Article 5 and Section 14.3 hereof, or (ii) as otherwise agreed to by all of the Members.

(b) No distribution may be made by the Company if, after giving effect to the distribution, (i) the Company would be unable to pay its debts as they become due in the normal course of business; or (ii) the Company’s total assets would be less than its total liabilities plus, the amount that would be needed to satisfy the preferred rights, if any, upon dissolution of any Member whose preferential rights are superior to the rights of Members receiving the distribution; provided, however, any liability for which the recourse of creditors is limited to specified property of the Company shall be excluded from the Company’s total liabilities; provided further, however, the fair market value of any asset that is subject to a liability for which the recourse of creditors is limited shall be included in the assets of the Company only to the extent that the fair market value thereof exceeds the liability to which such asset is subject.

(c) The effect of a distribution under Section 5.4(b) hereof shall be determined as of (i) the date on which the distribution is authorized, if payment of the distribution occurs not later than four (4) months following the date on which such distribution was authorized; or (ii) the date on which the distribution is paid, if payment is made more than four (4) months after the date on which such distribution was authorized.

Article 6 
MANAGEMENT; RIGHTS, POWERS AND DUTIES OF MEMBERS

6.1 Management by Members
.  The business and affairs of the Company shall be managed by or under the direction of the Members, and all powers of the Company shall be exercised by or under the direction of the Members.  Notwithstanding the foregoing, to the extent that the Members deem it reasonably necessary or desirable to promote the business goals and objectives of the Company or to the extent provided in this Agreement, the Members may delegate all or part of their duties and responsibilities to the Officers; and such Officers shall have the power and authority to manage and direct the business and affairs to the extent authorized by the Members, pursuant to this Agreement or otherwise.

6.2 Authority of the Members
.  Except as otherwise provided herein, each Member has the right, power and authority to manage the business and affairs of the Company and shall have all of the rights and powers which may be possessed by members of a limited liability company under the Act.  Each Member is an agent of the Company for the purpose of its business and, except as otherwise provided herein, the act of each Member, including the execution of any instrument in the name of the Company, for apparently carrying on of the usual and customary business of the Company, binds the Company, unless the Member so acting has no authority to act for the Company in the particular matter, and the Person with whom the Member is dealing has knowledge of the Member’s lack of authority.

6.3 Restriction on Authority of Members
.  The authority of the Members is limited as follows:  

(a) Without the unanimous consent of the Members, no Member (nor any Officer acting under the direction of any Member) shall have the authority to, and each Member covenants and agrees that he shall not do any of the following acts: 

(i) Borrow or lend money of the Company or any <*Subsidiary;

(ii) Possess Company Property, or assign rights in specific Company Property, for other than a Company purpose; or

(iii) Do any act which would make it impossible to carry on or continue the ordinary business of the Company.

(b) Without the consent of the Members by Super-Majority Vote, no Member (nor any Officer acting under the direction of any Member) shall have the authority to, and each Member covenants and agrees that he shall not do any of the following acts: 

(i) Sell or otherwise dispose of at one time all or substantially all of the Company Property, except for a liquidating sale of Company Property in connection with the dissolution of the Company;

(ii) Borrow funds on behalf of the Company or pledge, mortgage or otherwise encumber any Company Property; or

(iii) Cause the Company to issue or sell and securities or to effect any merger, consolidation, reorganization, business combination, recapitalization or similar action.

(c) Without the consent of the Members by Majority Vote, no Member (nor any Officer acting under the direction of any Member) shall have the authority to, and each Member covenants and agrees that he shall not do any of the following acts: 

(i) Confess a judgment against the Company;

(ii) Release or compromise any claim or debt of the Company;

(iii) Submit a claim by or against the Company to arbitration or reference; 

(iv) Cause the Company to voluntarily take any action that would cause a Bankruptcy of the Company; or

(v) Take any other action, which when considered prior to the taking thereof, could reasonably be expected to have a material effect (whether or not such effect is adverse) on the Company’s business or affairs or which would be considered to outside of the Ordinary Course Business; provided, however, nothing in this Section 6.3(c) shall reduce the requirement for the unanimous consent of the Members required for the acts or actions described in Section 6.3(a) hereof or reduce the requirement for the consent of the Members by Super-Majority Vote required for the acts or actions described in Section 6.3(b) hereof.

6.4 Action by Members
.  

(a) Except as otherwise expressly provided in this Agreement, all determinations, decisions, approvals, actions, designations and consents by the Members shall be determined, made, approved, taken, designated or consented to by the Majority Vote of the Members, and any such determination, decision, approval, action, designation or consent shall constitute the act of the Members.  

(b) Notwithstanding the foregoing, any determination, approval, action, designation or consent of the Members by Majority Vote may be vetoed and overruled by a Veto Vote.  Any Member who voted against any determination, approval, action, designation or consent of the Members by Majority Vote may call for a Veto Vote and, following such Veto Vote any such determination, approval, action, designation or consent of the Members by Majority Vote shall be null, void and of no further force or effect.  Any Veto Vote must occur not later than 5:00 p.m. (local time at the Company’s principal executive office or, if there is not principal executive office, at the Company’s registered office) on the second (2nd) Business Days following the date of any determination, approval, action, designation or consent of the Members by Majority Vote.

(c) In any circumstances requiring the approval or consent of the Members as specified in this Agreement, such approval or consent shall, except as expressly provided to the contrary in this Agreement, be given or withheld in the sole and absolute discretion of the Members and conveyed at a meeting called in accordance with Article 7 hereof or without a meeting in accordance with the procedure prescribed in Section 7.10 hereof.  

6.5 Voting Rights
.  The Members shall have the right to vote on the matters expressly set forth in this Agreement and such other matters as are otherwise presented to the Members for a vote in accordance with the procedure set forth in Article 7 hereof.  Except as otherwise provided herein or as required under the Act, each Member:  (a) is a voting Member; (b) shall be entitled to vote with respect to his Membership Interest, regardless of class; and (c) shall be entitled to exercise voting power equal to one (1) vote for each Voting Point held by such Member.  Notwithstanding the foregoing, a Person who is an Interest Holder or who holds only an Assignee Interest shall be entitled to vote; and no assignee or transferee of a Member’s Financial Rights shall be entitled to vote unless and until such Person becomes a Substitute Member in accordance with the provisions of Section 13.6 hereof. 

6.6 Committees
.  The Members may create one or more committees who serve at the pleasure of the Members.  Any such committee, to the extent specified by the Members, may exercise the authority of the Members in supervising the management of the business and affairs of the Company, except that a committee may not:  (a) authorize distributions, except according to a formula or method prescribed by the Members; (b) fill vacancies on any committee; (c) amend the Certificate; (d) adopt, amend or repeal this Agreement; (e) adopt a plan of merger; or (f) authorize or approve the issuance, sale or Transfer of Membership Interests or determine the designation and relative rights, preferences and limitations of a class or series of Membership Interests.  All limitations on the power and authority of the Members shall also apply to committees.

6.7 Standard of Conduct
.  Each Member shall discharge his duties as a Member in good faith, in a manner the Member reasonably believes to be in the best interest of the Company and with the care an ordinary prudent person in a like position would exercise under similar circumstances.  In discharging his duties, a Member is entitled to rely on information, opinions, reports or statements including financial statements and other financial data, if prepared or presented by one or more of the Officers or employees of the Company whom the Member reasonably believes to be reliable and competent in the matters presented; or legal counsel, public accountants or other Persons as to matters the Member reasonably believes are within such Person’s professional or expert competence.  A Member who has knowledge concerning the matter in question that makes reliance otherwise permitted by this Section 6.7 unwarranted is not acting in good faith.

6.8 Limitations on Liability.

(a) A Member shall not be liable for any action taken as Member, or any failure to take action as a Member, except to the extent that:  (i) such action or failure to take action constitutes a breach of this Agreement; (ii) the conduct of a Member fails to comply with the standards set forth in Section 6.7 hereof; or (iii) such Member is liable for wrongful distributions under §18-607 of the Act.

(b) No Member shall be personally liable for the acts, debts, liabilities, or any obligations of the Company, whether such arise in contract, tort or otherwise.  A Member shall be liable only to make required Capital Contributions and, except as otherwise expressly provided herein, shall not be required to lend any funds to the Company.

6.9 Compensation, Expenses and Loans
.  

(a) Except as otherwise provided in this Agreement or as otherwise approved by the Members, no Member shall have any right to receive any salary, guaranteed payment, compensation or other remuneration for or acting in the Company’s business or for services performed on behalf of the Company.

(b) All expenses incurred in connection with the formation and organization of the Company shall be borne by and shall be payable by the Company, and to the extent paid by any Member, the Company shall reimburse such Member the full amount thereof.

(c) All usual and customary expenses of operating the business of the Company shall be borne and shall be payable by the Company, and  the Company shall adopt policies and procedures respecting the reimbursement of expenses incurred by the Members on behalf of the Company.  Each Member may charge the Company for and obtain reimbursement of expenses reasonably incurred on behalf of the Company provided that such expenses are the type approved for reimbursement by the Company pursuant to the reimbursement policies and procedures in effect at the time that the expense is incurred.

(d) With the consent of the Members, any Member or Affiliate of a Member may, lend or advance money to the Company.  If any Member or Affiliate shall make any loan or loans to the Company or advance money on its behalf, the amount of any such loan or advance shall not be treated as a contribution to the capital of the Company but shall be a debt due from the Company.  The amount of any such loan or advance by a Member or Affiliate of a Member shall be repayable solely out of the Company’s assets and shall bear interest at an annual rate equal to the lesser of (i) one percent (1%) in excess of the Base Rate, or (ii) the maximum rate permitted by Applicable Law.  

6.10 Independent Activities, Noncompetition, Non-Disclosure and Non-Inducement
.   Except as otherwise provided in this Section 6.10, each Member may engage in whatever activities they choose, whether the same are competitive with the Company or otherwise, without having or incurring any liability to the Company or the other Members, and without any obligation to offer any interest in such activities to the Company or any Member.  Notwithstanding the foregoing, the Members hereby acknowledge and agree that each Member owes to the Company and each Member the highest fiduciary loyalty and duty.  In furtherance, and not in limitation, of such loyalty and duty:

(a) Each Member covenants and agrees to disclose and make available to the Company each and every business opportunity that is within the scope and purpose of the Company that such Member becomes aware of in his capacity as a Member or otherwise; provided, however, no such disclosure or offer shall be required with respect to business opportunities that are not within the scope and purpose of the Company.  Each Member further agrees that such Member shall be accountable to, and hold in trust for, the Company any income, compensation, or profit that such Member may hereafter derive from any activity that competes with the business of the Company, and that such Member will indemnify the Company for any profits that the Company may reasonably be viewed as having foregone or any loss that it may incur as a result of any failure by such Member to disclose business opportunities to the Company.

(b) Each Member covenants and agrees that, except for business activities in which such Member is engaged on the date of this Agreement, which such business activities have been disclosed in writing to the Company and the other Members prior to the date hereof, so long as a Member remains a Member and for a period of twenty four (24) months after the termination of a Member’s status as a Member, he shall not, directly or indirectly, as a principal, shareholder, partner, member, representative, agent, director, officer, employee or in any other manner or capacity whatsoever engage in any business activity that competes with the business of the Company.  A Person shall not be treated as engaging in an activity that competes with the business of the Company solely by reason of (y) the ownership of the outstanding shares or other equity interests of a publicly held corporation, partnership, limited liability company or other entity that were purchased through a broker on an established stock exchange or the NASDAQ system at an original cost of not more than $25,000.00; or (z) owning a debt obligation of any corporation, partnership, limited liability company or other entity, provided that such debt obligation entitles the holder to receive only interest that is fixed, or varies by reference to an index or formula that is not based on the value or results of operations of such entity.

(i) Each Member hereby acknowledge that its agreement not to engage in the activities prohibited herein for the period of time provided herein are manifestly reasonable upon their face and are reasonable as to time and no greater than is required for the reasonable protection of the Company in light of the substantial harm that the Company will suffer should a Member breach any of the provisions of this Section 6.10(b).  Each Member hereby acknowledge that the business of the Company is conducted nationally and internationally and that any attempt to limit the provisions of this Section 6.10(b) to a specific geographic area would deprive the Company of the reasonable protection of the Company and its business.  Each Member further agrees that the nature, kind and character of the activities prohibited herein are reasonably necessary to protect the interests of the Company and that the enforcement of the terms of this Section 6.10(b) will not prevent a Member from conducting its business.  

(ii) The time period set forth in this Section 6.10(b) shall be tolled and suspended for a period of time equal to the aggregate quantity of time during which a Member or an Affiliate of any Member violates such prohibitions in any respect.

(iii) If a judicial determination is made that any of the provisions of this Section 6.10(b) constitute an unreasonable or otherwise unenforceable restriction against a Member, the provisions of this Section 6.10(b) shall be rendered void only to the extent that such judicial determination finds such provisions to be unreasonable or otherwise unenforceable.  Any judicial authority construing this Section 6.10(b) shall be empowered to sever any portion of the territory or prohibited activity from the coverage of this Section 6.10(b) and to apply the provisions of Section 6.10(b) to the remaining portion of the territory or the remaining activities not so severed by such judicial authority. 

(iv) Notwithstanding anything to the contrary contained in this Section 6.10(b), (A) the provisions of this Section 6.10(b) shall not be binding upon any Member who Withdraws during <*WITHDRAWAL PERIOD DEFINED TERM, and any Member who Withdraws during the <*WITHDRAWAL PERIOD DEFINED TERM may engage in whatever activities they choose, whether the same are competitive with the Company or otherwise, without having or incurring any liability to the Company or the other Members, and without any obligation to offer any interest in such activities to the Company or any Member; and (B) if the Company is dissolved pursuant to Section <*WITHDRAWAL DISSOLUTION hereof, the provisions of this Section 6.10(b) shall be null, void and of no further force of effect, and any Member may engage in whatever activities they choose, whether the same are competitive with the Company or otherwise, without having or incurring any liability to the Company or the other Members, and without any obligation to offer any interest in such activities to the Company or any Member.

(c) Each Member covenants and agrees that so long as he is a Member and thereafter, he will not disclose to any other Person any confidential information, except for disclosures to Members, Officers, key employees, independent accountants and attorneys of the Company as may be necessary or appropriate in the performance of a Member’s duties hereunder.  For purposes of this Agreement, the term “confidential information” means and includes any and all non-public and proprietary information regarding the assets, liabilities, operations, business, affairs, financing, services, products and trade secrets of the Company, any of its Affiliates or any of their respective officers, directors, shareholders, partners, members, employees or agents.  The term “confidential information” shall include, without limitation, all financial statements, financial information, projections, forecasts, business plans, methods, ideas, concepts, materials, documents, records, computer programs, customer lists, referral sources, work, models, processes, designs, drawings, plans, inventions, devices, parts, improvements, other physical and intellectual property or other information in any form whatsoever; provided, however, the term “confidential information” shall not include any information which (i) was in the possession of a Member prior to the date he became a Member; (ii) becomes generally available to the public, other than as the result of a disclosure made by the Member or his agents, attorneys, representatives or advisors; or (iii) becomes available on a non-confidential basis from a source other than the Company.

(d) Upon the termination of a Member’s Membership Interest, each Member covenants and agrees (x) not to take with him any document or paper relating to any confidential information or trade secret of the Company, all of which shall be returned to the Company not later than the date on which such a Member’s Membership Interest is terminated; and (y) not to contact, solicit business from, interfere with, attempt to disrupt, attempt to profit from, directly or indirectly, any account, customer, client, supplier or other Person with whom the Company has a material business relationship; and (z) not to, directly or indirectly, induce or attempt to induce any of the employees of the Company or any of its subsidiaries or Affiliates to leave the employment of the Company or any of its subsidiaries or Affiliates.  

(i) The covenants contained in Clauses (y) and (z) of this Section 6.10(d) shall continue in effect for a period of twenty-four (24) months following the date on which the Membership Interest of a Member is terminated.

(ii) Notwithstanding anything to the contrary contained in this Section 6.10(d), (A) the provisions Clause (y) of this Section 6.10(d) shall not be binding upon any Member who Withdraws during <*WITHDRAWAL PERIOD DEFINED TERM, and any Member who Withdraws during the <*WITHDRAWAL PERIOD DEFINED TERM may contact or solicit business from customers, clients, suppliers and other Persons with whom the Company has business relationships, without having or incurring any liability to the Company or the other Members; and (B) if the Company is dissolved pursuant to Section <*WITHDRAWAL DISSOLUTION hereof, the provisions of this Section 6.10(d) shall be null, void and of no further force of effect.

(e) The Manager and each Member acknowledge and agree that any violation of this Section 6.10 by such Manager, Member or their respective Affiliates will result in irreparable injury to the Company, that a remedy at law for any breach or threatened breach of the covenants contained herein will be inadequate and that in the event of any such breach, the Company, in addition to any other remedies or damages available to it at law or in equity, shall be entitled to temporary injunctive relief before trial from any court of competent jurisdiction as a matter of course and to permanent injunctive relief without the necessity of proving actual damages or securing or posting any bond.  Nothing contained in this Section 6.10(e) shall be construed as a waiver or election by the Company to forego any other remedy or remedies that may be available to it hereunder or at law or in equity and, in the event of any breach or violation of this Section 6.10 by the Manager, a Member or their respective Affiliates, in addition to an injunction, the Company shall also be entitled to recover any damages a court of competent jurisdiction may find appropriate.

6.11 Free Withdrawal Period
.  

During the period beginning July 1, 2008 and ending at 

MACROBUTTON NoMacro [INSERT: WITHDRAWAL PROVISIONS HERE IF DESIRED] 

Article 7 
MEETINGS OF THE MEMBERS

7.1 Meetings
.  Meetings of the Members are not required but may be called by the President or at the request of any Member or group of Members holding ten percent (10%) or more of the voting power then held by Members entitled to vote.  If a special meeting is called by a Member or Members as aforesaid, such Member or Members shall sign, date and deliver to the Secretary (or, if no Person holds the office of Secretary, each of the other Members) a written demand for the special meeting, which such demand shall state the nature of the business to be transacted at such special meeting.  Special meetings may be held at the place as the demanding party or parties shall designate or in the absence of such designation, at the Company’s principal executive office or, if there is no principal executive office, at the Company’s registered office; provided, however, unless approved by the Members, special meetings shall be held in the county where the Company’s principal executive office is located or, if there is no principal executive office, in the county where the Company’s registered office is located.  Notice of any such special meeting shall be given to all the Members as provided in Section 7.3 hereof.

7.2 Meetings by Electronic Communication
.  Provided all other requirements for a meeting are satisfied, any meeting of the Members may take place by telephone conference call or any other form of electronic communication through which the participants may simultaneously hear each other, and the participation of a Member by any such electronic communication constitutes attendance at such meeting.  Any such meeting shall be deemed to be held at the Company’s principal executive office or at the place properly designated in the Notice of the meeting.

7.3 Notice of Meetings
.  Notice of the date, time and place of each meeting, together with a statement of the nature of the business to be transacted at such meeting, shall be given to each Member entitled to vote on the matters to be considered not less than MACROBUTTON NoMacro [INSERT: number of days or Business Days] nor more than sixty (60) days prior to the date of such meeting.

7.4 Waiver of Notice
.  Any Member may waive any Notice required by the Act, this Agreement or the Certificate.  If the waiver of Notice by the Member entitled thereto is in writing, such waiver is effective, whether given before or after the meeting or other balloting, and such waiver shall be the equivalent of giving Notice.  The Secretary shall place any written waiver of Notice in the records of the Company.  Attendance at a meeting by a Member shall constitute a waiver of Notice of such meeting, unless:  (a) at the beginning of the meeting (or promptly upon his arrival) such Member objects to the transaction of business because the meeting is not lawfully called or convened; or (b) before a vote on an item of business such Member objects because the item may not lawfully be considered at the meeting.  The Secretary shall note any such objection in the minutes of the meeting.  

7.5 Record Date
.  A determination of the Members entitled to Notice of or to vote at any meeting or any adjournment thereof, or of the Members entitled to receive payment of any distribution, or in order to make a determination of the Members for any other purpose shall be made as follows:

(a) The record date for determining the Members entitled to Notice of or to vote at any meeting or adjournment thereof shall be 5:00 p.m. (local time at the Company’s principal executive office, or if there is no principal executive office, at the Company’s registered office) on the Business Day immediately preceding the date the Notice of any meeting is mailed;

(b) If a meeting of the Members is called pursuant to the demand of a Member or Members, the record date for determining the Members entitled to Notice of or to vote at such special meeting or adjournment thereof shall be 5:00 p.m. (local time at the Company’s principal executive office, or if there is no principal executive office, at the Company’s registered office) on the Business Day immediately preceding the date of the demand for such special meeting; 

(c) The record date for determining the Members entitled to receive a payment of any distribution shall be 5:00 p.m. (local time at the Company’s principal executive office, or if there is no principal executive office, at the Company’s registered office) on the date on which the resolution declaring such distribution is adopted; or

(d) If such determination is for any other purpose, the President shall fix the record date for such determination of the Members; provided, however, such record date shall not be more than thirty (30) days before the action requiring a determination of the Members.

7.6 Quorum
.  Members holding more than fifty percent (50%) of the voting power then held by Members entitled to vote shall constitute a quorum for the transaction of business.  Once a Membership Interest is represented for any purpose at a meeting, it is deemed present for quorum purposes for the remainder of the meeting and for any adjournment of that meeting, unless a new record date is or must be set for that adjourned meeting.

7.7 Voting List
.  When the record date for any meeting has been set or a request for consent action has been mailed, the Secretary shall prepare a list of names of all the Members who are entitled to vote, and such list shall contain the address of each such Member and Membership Interest and voting power, if different, held by each Member as reflected in the records of the Company on the Record Date.  Such list shall be available at the Company’s principal executive office during normal business hours for inspection and copying by any Member beginning two (2) Business Days after the Notice of a meeting or request for consent action has been mailed through the date of the meeting or the action is taken without a meeting.  

7.8 Proxies
.  A Member may authorize any Person or Persons to vote or act for him by proxy on all matters in which a Member is entitled to participate, whether at a meeting or otherwise.  Each proxy must be in writing and signed by the Member or his attorney-in-fact and shall be effective when received by the Secretary or other Person entitled to tabulate votes.  Unless otherwise expressly provided in the proxy, no proxy shall be valid after the expiration of eleven (11) months from the date thereof.  Unless the proxy conspicuously states that it is irrevocable and that the appointment is coupled with an interest, every proxy shall be revocable at the pleasure of the Member executing the same.

7.9 Voting and Voting Rights
.  Each Member shall have the voting rights and the number of votes set forth in Section 6.5 hereof.

7.10 Action without a Meeting
.  

(a) Except as otherwise expressly provided in this Agreement, any action that may be taken at a meeting of the Members may be taken by written consent without a meeting, if (i) all Members entitled to vote receive Notice of such action, (ii) written waiver of action at a meeting is signed by Members holding more than fifty percent (50%) of the voting power then held by Members entitled to vote, and (iii) the written consent is signed by Members who are entitled to cast the number of votes equal to the number required to take the same action at a meeting of the Members.  

(b) For purposes of obtaining the written consent of the Members without a meeting, the President, acting on his own initiative, may propose that the Members take action by written consent without a meeting.  All Members entitled to vote shall be given Notice of such proposal, which shall contain a statement concerning the voting effect of the failure to respond.  The President may require a written response within a specified time, but not less than fifteen (15)  days nor more than sixty (60) days from the effective date of the Notice requesting the written consent without a meeting and, except as otherwise provided in this Agreement, the failure of a Member to respond within any such time period shall constitute a vote which is consistent with the recommendation of the President.  If the votes of those Members responding in favor of the proposal, combined with the votes of the Members failing to respond, are equal to the votes required to take the same action at a meeting of the Members, then such proposal shall become the action of the Members at the expiration of the period of time for response without further authorization by any Member.  

(c) Any action taken pursuant to this Section 7.10 shall have the effect of a vote at a meeting and may be described as such in any document.

Article 8 
MEMBERS’ REPRESENTATIONS AND WARRANTIES

8.1 General Representations and Warranties
.  As of the date hereof, each Member hereby makes each of the following representations and warranties that are applicable to such Member, and such warranties and representations shall survive the execution and delivery of this Agreement:

(a) Such Member has the power and authority to execute and deliver this Agreement and to perform its obligations hereunder, and this Agreement constitutes the legal, valid and binding obligation of such Member.

(b) If such Member is a corporation, trust, partnership or limited liability company:

(i) It is duly organized or duly formed, validly existing, and in good standing under the Applicable Law s of the jurisdiction of its incorporation, creation or formation and has the power and authority to own its property and carry on its business as owned and carried on at the date hereof and as contemplated hereby.

(ii) It is duly licensed or qualified to do business and in good standing in each of the jurisdictions in which the failure to be so licensed or qualified would have a material adverse effect on its financial condition or its ability to perform its obligations hereunder.

(iii) The execution, delivery, and performance of this Agreement has been duly authorized by all necessary action and will not conflict with or violate any provisions of the articles of incorporation, bylaws, trust agreement, partnership agreement, articles of organization or operating agreement of such Member.

(c) Neither the execution, delivery, and performance of this Agreement nor the consummation by such Member of the transactions contemplated hereby (i) will conflict with, violate, or result in a breach of any of the terms, conditions, or provisions of any Applicable Law; (ii) will conflict with, violate, result in a breach of, or constitute a default under any of the terms, conditions, or provisions of any material agreement or instrument to which such Member is a party or by which such Member is or may be bound or to which any of its material properties or assets is subject; (iii) will conflict with, violate, result in a breach of, constitute a default under (whether with notice or lapse of time or both), accelerate or permit the acceleration of the performance required by, give to others any material interests or rights, or require any consent, authorization, or approval under any indenture, mortgage, lease agreement, or instrument to which such Member is a party or by which such Member is or may be bound; or (iv) will result in the creation or imposition of any lien upon any of the material properties or assets of such Member.  

(d) Any registration, declaration or filing with, or consent, approval, license, permit, or other authorization or order by, any Governmental Authority that is required in connection with the valid execution, delivery, acceptance, and performance by such Member under this Agreement or the consummation by such Member of any transaction contemplated hereby has been completed, made, or obtained on or before the effective date of this Agreement.

(e) There are no actions, suits, proceedings, or investigations pending or, to the knowledge of such Member, threatened against or affecting such Member or any of its properties, assets, or businesses in any court or before or by any Governmental Authority or any arbitrator which could, if adversely determined (or, in the case of an investigation could lead to any action, suit or proceeding, which if adversely determined could) reasonably be expected to materially impair such Member’s ability to perform its obligations under this Agreement or to have a material adverse effect on the financial condition of such Member; and such Member has not received any currently effective notice of any default, and such Member is not in default, under any applicable order, writ, injunction, decree, permit, determination or award of any court, any Governmental Authority or any arbitrator which could reasonably be expected to materially impair such Member’s ability to perform its obligations under this Agreement or to have a material adverse effect on the consolidated financial condition of such Member.

8.2 Investment Representations
.  As of the date hereof, each Member hereby makes each of the following representations and warranties with respect to his investment in the Company, which such representations and warranties shall survive the execution and delivery of this Agreement: 

(a) Such Member’s acquisition of its Membership Interest is being made for its own account for investment, and not with a view to the Transfer, sale or distribution thereof; and each Member further acknowledges that the Company will not, and has no obligation to, recognize any Transfer of all or any part of such Member’s Membership Interest to any Person except in accordance with the applicable provisions of this Agreement.  

(b) Such Member is financially able to bear the economic risk of an investment in the Company and has no need for liquidity in this investment.  Furthermore, the financial condition of such Member is of such proportion that the total investment in the Company is not material when compared to such Member’s total financial capacity.

(c) Each Member acknowledges and agrees that its investment in the Company is intended as a joint investment in the business to be conducted by the Company and is not intended as a purchase of a security.  Further, each Member acknowledges that such Member is not solely dependent upon the entrepreneurial or managerial ability of any other Member for a return on and of its investment and does not expect to make a profit from investment in the Company solely in reliance upon the efforts of any other Member.  Each Member further understands and acknowledges that such Member’s representations and warranties contained in this Section 8.2(c) are being relied upon by the Company and the Members, as the basis for the exemption or exclusion of the Members’ Membership Interests from the registration requirements of the Securities Act and from the registration requirements of the securities laws of the several states.

(d) Such Member has such knowledge, experience and skill in financial and business matters in general and specifically with respect to investments similar to an investment in the Company and, therefore, is capable of evaluating the merits and risks of an investment in the Company and of making an informed business decision with respect to an investment in the Company.

(e) Such Member (i) is acquiring its Membership Interest based upon his own investigation; (ii) the exercise by such Member of its rights and the performance of its obligations under this Agreement will be based upon its own investigation, analysis, and expertise; (iii) has received all information that such Member deems necessary to make an informed investment decision with respect to an investment in the Company; (iv) has had the unrestricted opportunity to make such investigation as such Member desires pertaining to the Company and an investment therein and to verify information furnished to such Member; and (v) has had the opportunity to ask questions of representatives of the Company and such Member’s investment therein.

(f) Such Member understands that such Member must bear the economic risk of an investment in the Company for an indefinite period of time because (i) the Membership Interests have not been registered under the Securities Act or any applicable state securities laws; and (ii) pursuant to the terms of this Agreement, there are restrictions on the Transfer of the Membership Interests.  Furthermore, such Member understands that the Company is not obligated to register the Membership Interests for resale under the Securities Act or any applicable state securities laws or to provide any Member with information or assistance in complying with any exemption under the Securities Act or any applicable state securities laws.

Article 9 
OFFICERS

9.1 Officers
.  The Company shall have a President and a Secretary and may have such other Officers as the Members may from time to time deem necessary or advisable.  Such other Officers may include, without limitation one or more vice presidents, a treasurer, a controller and one or more assistant treasurers and assistant secretaries.  Any number of offices may be held by the same Person, except that the offices of President and Secretary shall not be held by the same Person.

9.2 Power and Authority of Officers
.  Subject to the terms of this Agreement and in accordance with the policies and directives of the Members, the day to day management and control of the Company and its business and affairs shall be conducted by, or under the direction of, the Officers.  The Officers shall have the duties specified in this Agreement or in a resolution adopted by the Members; and the Officers shall have the right, power and authority specified in this Agreement, specified in a resolution adopted by the Members or which are necessary, advisable or convenient to the discharge of their duties.

9.3 Election and Term
.  At any meeting called for that purpose, the Members shall elect a President and a Secretary, together with such other Officers as the Members shall determine.  Each Officer shall serve at the pleasure of the Members until his successor is elected and qualified or until his earlier resignation or removal.  The initial Officers of the Company are as follows:

	Name:
	Title:

	MACROBUTTON NoMacro [INSERT:  Name]

	President and Chief Executive Officer

	MACROBUTTON NoMacro [INSERT:  Name]

	Vice President

	MACROBUTTON NoMacro [INSERT:  Name]

	Secretary 


9.4 President
.  The President shall be the chief executive officer of the Company.  As the chief executive officer, but at all times subject to the direction of the Members, the President shall be primarily responsible for the general overall supervision of the business and affairs of the Company and for implementing the policies and directives of the Members.  The President shall, when present, preside over all meetings of the Members.  The President shall have the right, power, authority and responsibility to manage the day to day affairs of the Company in accordance with the policies and directives of the Members and shall in general perform such other duties as may be assigned by the Members from time to time.  The right, power and authority of the President is at all times subject to the limitations and restrictions contained in this Agreement, including, without limitation the limitations set forth in Sections 6.1 and 6.3 hereof.  Subject to the foregoing, the President shall have the specific power, authority and responsibility to:  


(a) Effectuate this Agreement and the directives of the Members;

(b) Direct and supervise the day to day operations of the Company;

(c) Within such parameters as may be established by the Members, make, execute and deliver on behalf of the Company and in furtherance of the business and affairs of the Company any and all agreements, contracts, documents, certifications, leases, deeds, mortgages, deeds of trust, security agreements, notes, bills of sale or other instruments necessary or convenient in connection with the operation, management and maintenance of the Company;

(d) Within such parameters as may be established by the Members, establish charges for services and products of the Company as may be necessary to provide income for the efficient operation of the Company; 

(e) Within such parameters as may be established by the Members, establish charges for services and products of the Company as may be necessary to provide income for the efficient operation of the Company;

(f) Within the budgets established by the Members, set and adjust wages and rates of compensation for all employees of the Company;

(g) Appoint, hire, dismiss and supervise all personnel (other than Officers) and regulate their hours of work;

(h) Prepare or cause to be prepared the reports and tax returns described in Sections 12.3 and 12.4 of this Agreement; 

(i) Keep the Members advised in all matters pertaining to the operation of the Company and, to this end, will prepare (or cause to be prepared) and submit reports to the Members at any meeting of the Members and at other times as directed by the Members; and

(j) Perform such other duties as the Members may from time to time prescribe or delegate.

9.5 Secretary.  The Secretary shall
:  

(a) Maintain the Company’s records;

(b) Attend all meetings of the Members and record minutes thereof; give, or cause to be given, such Notice as may be required of all meetings of the Members;

(c) Certify, attest or authenticate records of the Company and resolutions or consents by the Members;

(d) The Secretary shall prepare a list of the names of all Members entitled to vote at any meeting of the Members or for purposes of sending a notice or request for a consent action by the President or, if requested, by any Member and show the address of such Member and Membership Interest, Units and voting power, if different, held by each Member or reflected on the records of the Company on the proposed record date.  Such list shall be available for inspection by any Member two (2) Business Days following the date the Notice is given through the date of the meeting or the action is taken without a meeting; and

(e) Perform such other duties as the Members may from time to time prescribe or delegate.

9.6 Right to Rely on the President or Secretary
.  

(a) Any Person dealing with the Company may rely (without duty of further inquiry) upon a certificate signed by either the President or the Secretary as to: (i) the identity of any Member or Officer; (ii) the existence or nonexistence of any fact or facts which constitute a condition precedent to acts by a Member or which are in any other manner germane to the affairs of the Company; (iii) the Persons who are authorized to execute and deliver any instrument or document of the Company; or (iv) any act or failure to act by the Company or any other matter whatsoever involving the Company or any Member.

(b) Provided the action is approved as required herein, the signature of the President shall be necessary and sufficient to convey title to any real property owned by the Company or to execute any promissory notes, trust deeds, mortgages, or other instruments of hypothecation, and all of the Members agree that a copy of this Agreement may be shown to the appropriate parties in order to confirm the same, and further agree that the signature of the President shall be sufficient to execute any “statement of the Company” or other documents necessary to effectuate this or any other provision of this Agreement.  

(c) All of the Members do hereby appoint the President as their attorney‑in‑fact for the execution of any or all of the documents described in this Section 9.6.

9.7 Duties of Other Officers
.  The duties and powers of the Officers, other than the President and the Secretary, shall be as follows:

(a) The vice president or, if more than one, in the order designated by the Members, shall exercise the functions of the President during the absence or disability of the President and shall perform such other duties as the Members may from time to time designate.

(b) The treasurer shall be the chief financial officer of the Company and, as such, shall have general supervision over the funds of the Company and the investment or deposit thereof.  The treasurer shall advise the Members and the Officers regarding the financial condition of the Company and perform such other duties as the Members may from time to time designate.

(c) The assistant secretary or, if more than one, in the order designated by the Members, shall exercise the functions of the Secretary during the absence or disability of the Secretary and shall perform such other duties as the Members may from time to time designate.  

9.8 Standard of Conduct
.  An Officer shall discharge the duties of his office in good faith, in a manner the Officer reasonably believes to be in the best interest of the Company and with the care an ordinary prudent person in a like position would exercise under similar circumstances.  In discharging his duties, an Officer is entitled to rely on information, opinions, reports or statements including financial statements and other financial data, if prepared or presented by one or more of the Officers or employees of the Company whom the Officer reasonably believes to be reliable and competent in the matters presented; or legal counsel, public accountants or other Persons as to matters the Officer reasonably believes are within such Person’s professional or expert competence.  An Officer who has knowledge concerning the matter in question that makes reliance otherwise permitted by this Section 9.8 unwarranted is not acting in good faith.  An Officer shall not be liable for any action taken as an Officer or any failure to take action, if the Officer has performed the duties of his office in compliance with this provision.

9.9 Resignation
.  Any Officer may resign at any time by giving Notice to the Members of the Company.  The resignation of an Officer who is also a Member shall not affect such Person’s rights as a Member and shall not constitute a Withdrawal of such Person as a Member.

9.10 Removal
.  The Officers serve at the pleasure of the Members; accordingly, any Officer may be removed by the Members, at any time, with or without cause.

9.11 Vacancies
.  Any vacancy in the office of President or Secretary by resignation, death or incompetence or otherwise, shall be filled by the Members prior to the effective date of any such vacancy or as soon thereafter as reasonably possible, and in any event within twenty (20) days of the delivery of a Notice of resignation.  Any vacancy in the office of any other Officer by resignation, death, incompetence or otherwise, shall be filled at such time as the Members shall determine.

9.12 Compensation
.  The salaries or other compensation of the Officers shall be fixed from time to time by the Members, and no Officer shall be prevented from receiving such salary or compensation by reason of the fact that he is also a Member. 

Article 10 
CONFLICTS OF INTEREST TRANSACTION

10.1  LISTNUM  InPara_1 \l 1  Definition and Scope
.  A “Conflict of Interest Transaction” means a transaction to which the Company is a party and in which a Member or Officer has a direct or indirect interest.  A Member or Officer has an indirect interest in a transaction, if, but not only if:   LISTNUM  InPara_1 \l 2   another entity in which the Member or Officer has a material financial interest or in which the Member or Officer is a general partner, is a party to the transaction; or  LISTNUM  InPara_1 \l 2   another entity in which the Member or Officer is a member, governor, director, manager, officer or trustee is a party to the transaction. 

10.2 Effect
.  A Conflict of Interest Transaction is not void and is not voidable by the Company solely because of a Member or Officer had a direct or indirect interest therein, if any one (1) of the following is true:

(a) The material facts of the Conflict of Interest Transaction
  and the interest of the Member or Officer were disclosed or known to all disinterested Members, and the disinterested Members authorized, approved or ratified the Conflict of Interest Transaction;

(b)  LISTNUM  InPara_1 \l 1  The material facts of the Conflict of Interest Transaction and the interest of the Member or Officer were disclosed or known to  all the Members and all the Members authorized, approved or ratified the transaction, even if one (1) or more, or all, the Members had direct or indirect interest in the Conflict of Interest Transaction;

(c) The Conflict of Interest Transaction was fair to the Company; or

(d) The Conflict of Interest Transaction was of such a nature that the conflict of interest is waived by the LLC Agreement.

Article 11 
INDEMNIFICATION

11.1 Certain Definitions
.  As used in this Article 11, the following terms shall have the following meanings:  

(a) Any reference to the “Company” or a “limited liability company” shall include, in addition to the resulting or surviving entity, any constituent entity (including any constituent of a constituent) absorbed in a consolidation or merger which, if its separate existence had continued, would have had power and authority to indemnify a Responsible Person, so that any Responsible Person who is or was a director, officer, governor, manager, member, employee, representative or agent of such constituent entity, or is or was serving at the request of such constituent entity as a director, officer, governor, manager, employee, representative or agent of another corporation, limited liability company, partnership, joint venture, trust or other enterprise, shall stand in the same position under the provisions of this Article 11 with respect to the resulting or surviving entity as he or she would have with respect to such constituent entity if its separate existence had continued.

(b) “Expenses” means all reasonable costs, fees and expenses, including, without limitation, attorney’s fees reasonably incurred in connection with a Proceeding. 

(c) “Liabilities” means the obligation to pay a judgment, settlement, penalty, fine, including an excise tax assessed with respect to an employee benefit plan, or reasonable Expenses incurred with respect to a Proceeding. 

(d) “Official Capacity” means
: (i) the position of director or governor in a limited liability company managed by a board of directors or governors; (ii) the position of manager in a limited liability company managed by one or more managers; (iii) a member who took an action of management as a member in a limited liability company managed by its member; (iv) any other elective or appointive office or position held by an officer, member of a committee of the board of directors or member of a committee of the managers or members or the employment or agency relationship undertaken by an employee or agent on behalf of the limited liability company.  The term “Official Capacity” does not mean service for any other foreign or domestic entity. 

(e) “Party” means any Person who was, is or is threatened to be made a named defendant or respondent in a Proceeding.  

(f) “Proceeding” means any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other than an action by or in the right of the Company).  

(g) “Special Legal Counsel” means counsel who has not represented the Company, or any Affiliate of the Company, or any Person whose indemnification is in issue.

(h) “Responsible Person” means a Person who is or was a director or governor of a limited liability company managed by a board of directors or governors, a manager of a limited liability company one or more managers or a member of a limited liability company managed by its members, or a Person who, while a director or governor of a limited liability company managed by a board of directors or governors, a manager of a limited liability company managed by one or more managers, or a member of a limited liability company managed by its members, is or was serving at the limited liability company’s request as a director, manager, officer, partner, trustee, employee or agent of an employee benefit plan or any other foreign or domestic entity. For purposes of this 11.1(h), a director of a director-managed limited liability company, a manager of a manager-managed limited liability company or a member of a member-managed limited liability company is considered to be serving an employee benefit plan at the limited liability company’s request, if the director’s, manager’s or member’s duties to the limited liability company also impose duties on, or otherwise involve services by, the director, manager or member to the plan or to participants in or beneficiaries of the plan. Unless the context requires otherwise, the term “Responsible Person” includes the estate or Personal Representative of a Responsible Person.  

11.2  LISTNUM  InPara_1 \l 1  Authority to Indemnify
.  Except as provided in Section 11.6 hereof, the Company has the authority to and may indemnify any Person who was or is a Party or is threatened to be made a Party to any Proceeding because such Person is or was a Responsible Person against all Liabilities actually and reasonably incurred by such Person in connection with such Proceeding, if  LISTNUM  InPara_1 \l 3   such Person acted in good faith;  LISTNUM  InPara_1 \l 3   when acting in his Official Capacity, such Person was acting in a manner that he reasonably believed that his conduct was in the Company’s best interest;  LISTNUM  InPara_1 \l 3   where not acting in his Official Capacity, such Person’s conduct was not opposed to the best interests of the Company; and  LISTNUM  InPara_1 \l 3   with respect to any criminal action or proceeding, such Person had no reasonable cause to believe his conduct was unlawful.  

(a) The conduct of a Responsible Person, with respect to an employee benefit plan, for a purpose such person reasonably believed to be in the best interests of the participants in and beneficiaries of the plan, is conduct that satisfies the requirement of this Section 11.2. 

(b) The termination of any Proceeding by judgment, order, settlement or conviction, or upon a plea of nolo contendere or its equivalent, is not, of itself, determinative that a Responsible Person did not meet the standards of conduct set forth in this Section 11.2.  

(c)  LISTNUM  InPara_1 \l 1  Unless ordered by a court of competent jurisdiction, the Company may not indemnify a Responsible Person in connection with a Proceeding  LISTNUM  InPara_1 \l 3   in which the Responsible Person was adjudged liable to the Company; or  LISTNUM  InPara_1 \l 3   in which such Responsible Person was adjudged liable on the basis that personal benefit was improperly received by such Responsible Person.

11.3 Mandatory Indemnification
.  If a Person has been wholly successful, on the merits or otherwise, in defense of any Proceeding to which such Person was a Party because such Person is or was a Responsible Person, the Company shall indemnify such Person from and against all Expenses reasonably incurred in connection with such Proceeding.

11.4  LISTNUM  InPara_1 \l 1  Advances for Expenses
.  The Company may pay or reimburse the Expenses incurred by a Responsible Person who is a Party in advance of the final disposition of Proceeding if  LISTNUM  InPara_1 \l 2   the Responsible Person provides to the Company his written affirmation of his good faith belief that he has met the standards of conduct set forth Section 11.2 hereof;  LISTNUM  InPara_1 \l 2   the Responsible Person provides to the Company a written undertaking executed by or on behalf of such Responsible Person to repay the advance, if it is ultimately determined that the Responsible Person is not entitled to indemnification, which such undertaking shall be an unlimited general obligation of the Responsible Person, need not be secured and may be accepted without reference to financial ability to make repayment; and  LISTNUM  InPara_1 \l 2   a determination that the facts then known to those making the determination would not preclude indemnification under Section 11.2 hereof.  Determinations and authorizations of payments under this Section 11.4 shall be made in the manner specified in Section 11.5 hereof.

11.5 Determination and Authorization
.  

(a) Unless ordered by a court of competent jurisdiction, the Company may not indemnify a Responsible Person under Section 11.3 hereof unless authorized in the specific case after a determination that indemnification of the Responsible Person is permissible in the circumstances because such Responsible Person has met the applicable standard of conduct set forth in Section 11.2 hereof.  Any determination with respect to the authorization to indemnify any Responsible Person shall be made as follows:

(i) By the Members (any Member that is a Party to the Proceeding shall not participate in such determination); 

(ii) If a quorum cannot be obtained under Section 11.5(a)(i) hereof, by majority vote of a committee duly designated by the Members (any Member that is a Party to the Proceeding may participate in such designation) consisting solely of two (2) or more Members who are not at the time Parties to the Proceeding; or

(iii) By Special Legal Counsel selected in the manner prescribed in Section 11.5(a)(i) or 11.5(a)(ii) hereof, as applicable.  Upon the request of any Member, such determination shall be made by Special Legal Counsel selected by the Members (in which vote any Member who is a party to such action, suit or proceeding may participate).


(b) Authorization of indemnification and evaluation as to reasonableness of Expenses shall be made in the same manner as the determination that indemnification is permissible under Section 11.5(a) hereof; provided, however, if the determination that indemnification is permissible was made by Special Legal Counsel, authorization of indemnification and evaluation as to reasonableness of Expenses shall be made by those entitled to select the Special Legal Counsel under Section 11.5(a)(iii) hereof. 

11.6 Not Exclusive; Prohibition Against Indemnification
.  The indemnification and advancement of expenses provided by, and authorized under, this Article 11 shall not be deemed exclusive of any other rights to which a Responsible Person seeking indemnification or advancement of Expenses may be entitled under any agreement, vote of disinterested Members or otherwise; provided, however, no indemnification may be made to or on behalf of any Responsible Person if a judgment or other final adjudication adverse to such Person establishes such Person’s liability:  (a) for any breach of the duty of loyalty to the Company or the Members; (b) for acts or omissions not in good faith or which involve fraud, intentional misconduct or a knowing violation of Applicable Law; or (c) under §48-249-307 of the Act.  Notwithstanding anything in this Article 11 to the contrary, the Company will not have the obligation to indemnify any Person with respect to Proceedings, claims or actions initiated or brought voluntarily by such Person and not by way of defense.

11.7 Indemnification of Others
.  

(a) Nothing contained in this Article 11 shall limit or affect the right to indemnification to which a Person other than a Responsible Person may be entitled by contract or otherwise.  

(b) An Officer who is not a Responsible Person is entitled to mandatory indemnification under Section 11.3 hereof.  

(c) If the Members determine that it is in the best interest of the Company to do so, the Company may indemnify any Person in its employ who is not a Responsible Person to the same extent or a greater extent as a Responsible Person.  

11.8 Insurance
.  The Company may purchase and maintain insurance on behalf of a Person who is or was a Responsible Person, Officer, employee, independent contractor or agent of the Company, or who, while a Responsible Person, Officer, employee, independent contractor or agent of the Company, is or was serving at the request of the Company as a Responsible Person, Officer, partner, trustee, employee, independent contractor or agent of an employee benefit plan or any other domestic or foreign entity, against liability asserted against or incurred by such Person acting in that capacity, or arising from such Person’s status as a Responsible Person, Officer, employee, independent contractor or agent, whether or not the Company would have the power to indemnify the Person against the same liability pursuant to the provisions of this Article 11.  

Article 12 
FISCAL MATTERS; BOOKS AND RECORDS

12.1 Books and Records
.  The Company shall maintain at its principal executive office, or at such other place or places as designated from time to time by the Members, separate books of account for the Company that shall show a true and accurate record of all assets and liabilities, costs and expenses incurred, all charges and expenditures made, all credits made and received, and all income derived in connection with the operation of the Company’s business in accordance with GAAP or on the basis of accounting utilized by the Company for federal income tax purposes consistently applied.  The expenses and expenditures chargeable to the Company shall include only those which are reasonable and necessary for the ordinary and efficient operation of the Company’s business and the performance of the obligations of the Company under any agreements relating to the business of the Company.  Each Member shall, at his sole expense, have the right, at any time upon not less than MACROBUTTON NoMacro [INSERT:  number of days]days prior Notice to examine, copy, and audit the Company’s books and records during normal business hours.  

12.2 Additional Records
.  In addition, the following records shall be kept and maintained at the principal place of business of the Company:

(a) A current list of the full name, taxpayer identification number and last known business, residence or mailing address of each Member, together with the number of Units held by each Member;

(b) A current list of the full name, taxpayer identification number and last known business, residence or mailing address of each Interest Holder and the Assignee Interest held by each such Interest Holder;

(c) The full name and last known business, residence or mailing address of each Officer;

(d) A copy of the Certificate and all amendments thereto;

(e) A copy of this Agreement and all amendments hereto;

(f) Copies of the Company’s federal, state and local income tax returns for the three (3) most recent Fiscal Years;

(g) Financial information sufficient to provide true, correct and complete information regarding the status of the business and financial condition of the Company for each of the most recent Fiscal Years

(h) Records of all proceedings (meetings or written consents) of the Members;

(i) Minutes or other records of
  meetings of the Members;

(j) A statement of all Capital Contributions accepted by the Company, the identity of the contributor and the agreed value of each Capital Contribution;

(k) A copy of any contribution agreement to which the Company is bound; 

(l) A copy of the Company’s most recent annual report filed with any Governmental Authority; and

(m) Any other information required to be kept by the Act.

12.3 Reports
.  The President (or any other Member or Officer designated by the Members) shall be responsible for the preparation of financial reports of the Company and the coordination of financial matters of the Company with the Company’s accountants.  

(a) The President (or any other Member or Officer designated by the Members) shall cause any annual report required in accordance with Applicable Law.  

(b)  LISTNUM  InPara_1 \l 1  As soon as practicable, but in no event more than ninety (90) days, after the end of each Fiscal Year and at such time as distributions are made pursuant to Section 14.3 hereof, the President (or any other Member or Officer designated by the Members) shall cause to be prepared and furnished to each Member an annual financial statements for the Company.  Such financial statements (other than with respect to Capital Accounts, which shall be prepared in accordance with this Agreement) shall be prepared in accordance with GAAP or the method of accounting utilized by the Company for federal income tax purposes consistently applied and shall include the following:   LISTNUM  InPara_1 \l 3   the balance sheet as of the last day of such Fiscal Year,  LISTNUM  InPara_1 \l 3   a statement of income or loss for such Fiscal Year,  LISTNUM  InPara_1 \l 3   a statement of the Members’ Capital Accounts and changes therein for such Fiscal Year,  and  LISTNUM  InPara_1 \l 3   a statement of the cash flow for such Fiscal Year.  Such financial statements need not be audited, reviewed or certified by the accountants for the Company.

(c) Within forty five (45) days after the close of each of the first three fiscal quarters of each Fiscal Year, the President (or any other Member or Officer designated by the Members) shall cause to be prepared and furnished to each Member the balance sheet of the Company as of the last day of such fiscal quarter and statements of income and loss and cash flow for such fiscal quarter, each of which shall be prepared in accordance with GAAP or on the basis of accounting utilized by the Company for federal income tax purposes consistently applied. 

12.4 Tax Returns
.  The President (or any other Member or Officer designated by the Members) shall cause the Company’s accountants to prepare all income and other tax returns for the Company and shall cause the same to be timely filed.  The President (or such other Member or Officer designated by the Members) shall furnish to each Member a copy of each such tax return, together with any schedules or other information which each Member may require in connection with such Member’s own tax affairs (any such information shall be furnished as soon as practicable following the end of the Fiscal Year).

12.5 Special Basis Adjustment
.  In connection with any Permitted Transfer, the  MACROBUTTON  AcceptAllChangesShown "[PRESIDENT OR MEMBERS]"  may, or at the written request of the transferee shall, on behalf of the Company and at the time and in the manner provided in §1.754-1(b) of the Regulations, make an election to adjust the basis of the Company Property in the manner provided in §§734(b) and 743(b) of the Code.  Such transferee shall pay all costs incurred by the Company in connection therewith, including, without limitation, the reasonable  fees and disbursements of the Company’s attorneys and accountants.

12.6 Tax Matters Member
.  MACROBUTTON NoMacro [INSERT: TAX MATTERS MEMBER] is hereby designated as and shall serve as the “Tax Matters Member” (as used herein, such  term shall have the same meaning as the term “tax matters partner” under §6231(a)(7) of the Code) until his earlier resignation or removal.  The Tax Matters Member shall have all powers and responsibilities provided in §§6222 through 6231 of the Code; provided, however, the Tax Matters Member shall not compromise any dispute with the Internal Revenue Service without the approval of the Members.  The Tax Matters Member shall keep all Members informed of all significant matters and notices that may come to his attention in his capacity as Tax Matters Member from Taxing Authority which may come to the attention of the Tax Matters Member by giving Notice thereof within ten (10) days after becoming aware thereof and, within such time, shall forward to each Member copies of all significant written communications he may receive in such capacity.  The Company shall pay and be responsible for all reasonable third party costs and expenses incurred by the Tax Matters Member in performing his duties.  A Member shall be responsible for any costs incurred by the Member with respect to any tax audit or tax‑related administrative or judicial proceeding against any Member, even though it relates to the Company.  Unless the Members otherwise determine, the Tax Matters Member shall be the party designated to receive all notices from the Internal Revenue Service which pertain to the tax affairs of the Company.  The Company shall pay and be responsible for all reasonable third party costs and expenses incurred by the Tax Matters Member in performing its duties.  A Member shall be responsible for any costs incurred by the Member with respect to any tax audit or tax‑related administrative or judicial proceeding against any Member, even though it relates to the Company.

(a) The Tax Matters Member may resign at any time by giving Notice to the Members of the Company; provided, however, any resignation shall not become effective until the first to occur of:  (i) the Members have named a successor to the Tax Matters Member in accordance with the terms of this Agreement, or (ii) thirty (30) days following delivery of the Notice of resignation.

(b) The Tax Matters Member serves at the pleasure of the Members, and may be removed by the Members, at any time, with or without cause.

12.7 Bank Accounts
.  All funds of the Company shall be deposited by the Company at one or more financial institutions selected by the Members.  Withdrawals shall be made only on such signature or signatures as the Members shall from time to time determine; and funds shall be withdrawn only to be invested in furtherance of the Company’s business, to pay Company debts or obligations or to be distributed to the Members in accordance with this Agreement.  The funds of the Company shall not be commingled with the funds of any other Person.

12.8 Accounting Decisions
.  Except as otherwise expressly provided in this Agreement, all decisions as to accounting matters shall be made by the President (or any other Member or Officer designated by the Members).  

12.9 Taxes of Taxing Authority
.  To the extent required by the Applicable Laws of any Taxing Authority, each Member covenants and agrees that he will submit an appropriate instrument indicating that such Member will make timely payments of tax to the Taxing Authority and that such Member accepts the personal jurisdiction of the applicable Taxing Authority with respect to the collection of taxes assessed on such Member’s share of the Company’s income and gain, together with any interest or penalty thereon.  In the event any Member fails to provide such instrument, the Company may withhold and pay over to the Taxing Authority the amount of any tax, interest or penalty determined under the Applicable Laws of the Taxing Authority with respect to the Member’s share of the Company’s income and gain.  Any payment of taxes, interest or penalties made by the Company on behalf of any Member shall be treated as a distribution of Cash Available For Distribution.  Where permitted by the applicable rules and regulations of the applicable Taxing Authority, the Company may file a composite, combined or aggregate tax return reflecting the income of the Company and pay the taxes, interest and penalties of some or all of the Members, in which event, the Company shall provide Notice to each Member of the amount of taxes, interest or penalties paid by the Company.

Article 13 
TRANSFER OF MEMBERSHIP INTERESTS

13.1 Restriction on Transfers
.  Except as otherwise expressly permitted or required by this Agreement, no Member may Transfer or offer to Transfer all or any portion of, or any interest or rights in, the Membership Interest or Membership Rights owned by such Member, and no Interest Holder may Transfer all, or any portion of, or any interest or rights in, any Assignee Interest held by such Interest Holder without the consent of the Members (the Member proposing to Transfer his Membership Interest shall be entitled to vote with respect to such Transfer).  Each Member acknowledges the reasonableness of the restrictions on Transfer imposed by this Agreement in view of the Company purposes and the relationship of the Members.  Any attempted Transfer in violation of this Section 13.1 shall be null and void, and the Company shall not be required to recognize the same. 

13.2  LISTNUM  InPara_1 \l 1  Certain Permitted Transfers
.  Subject to the conditions and restrictions set forth in Section 13.3 hereof, a Member may at any time Transfer his Membership interest as follows (the provisions of Section Error! Reference source not found. hereof shall not apply to any such Transfer):  

(a)  LISTNUM  InPara_1 \l 1  All or any portion of his Membership Interest including, without limitation, the Financial Rights and Governance Rights to  LISTNUM  InPara_1 \l 3   the Company or  LISTNUM  InPara_1 \l 3   any other Member.  

(b) An Assignee Interest to the transferor’s Personal Representative to whom such Assignee Interest is transferred at death or involuntarily by operation of law.
  Any such transferee shall become an Interest Holder.  The Transfer of an Assignee Interest shall not allow the transferee to exercise or otherwise control the transferor’s Governance Rights, and any attempt to do so shall be null and void and of no force or effect. 

13.3 Conditions to Permitted Transfers
.  A Transfer shall not be treated as a Permitted Transfer under this Agreement unless and until the following conditions are satisfied:

(a) The Company has received any consent to the Transfer required under the terms of any of the Governance Documents of any Subsidiary.

(b) Except in the case of a Transfer of a Membership Interest at death or involuntarily by operation of law, the transferor and transferee shall execute and deliver to the Company such documents and instruments of conveyance as the Company and its counsel may deem necessary or appropriate to effect such Transfer and to confirm the agreement of the transferee to be bound by the provisions of this Agreement including this Article 13.  In any case not described in the preceding sentence, the Transfer shall be confirmed by presentation to the Company of legal evidence of such Transfer, in form and substance satisfactory to counsel to the Company. 

(c) The transferor and transferee shall furnish to the Company the transferee’s taxpayer identification number, sufficient information to determine the transferee’s initial tax basis in the Membership Interest transferred, and any other information reasonably necessary to permit the Company to file all required federal and state tax returns and other legally required information, statements or returns.  The Company shall not be required to make any distribution otherwise provided for in this Agreement with respect to any transferred Membership Interest until it has received such information.

(d) Except in the case of a Transfer at death or involuntarily by operation of law, either (i) such Membership Interest shall be registered under the Securities Act, as amended, and any applicable state securities laws, or (ii) the transferor shall provide evidence satisfactory to the Company and its counsel that such Transfer is exempt from all applicable registration requirements and will not violate any Applicable Laws regulating the Transfer of securities.

(e) The transferor and/or the transferee reimburse the Company for all costs and expenses that it reasonably incurs in connection with such Transfer.
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13.4 Effect of Prohibited Transfers
.  

(a) Any purported Transfer of a Membership Interest or an Assignee Interest that is not a Permitted Transfer shall be null and void and of no effect whatsoever; provided, however, if the Company is required to recognize a Transfer that is not a Permitted Transfer (or if the Company, in its sole discretion, elects to recognize a Transfer that is not a Permitted Transfer), the Membership Interest or Assignee Interest Transferred shall be strictly limited to an Assignee Interest and shall not include any Governance Rights.  Further, the allocations and distributions provided by this Agreement with respect to such Assignee Interest may be applied (without limiting any other legal or equitable rights of the Company) to satisfy any debts, obligations, or liabilities for damages that the transferor or transferee of such Membership Interest or Assignee Interest may have to the Company.

(b) In the case of a Transfer or attempted Transfer of a Membership Interest that is not a Permitted Transfer, the parties engaging or attempting to engage in such Transfer shall be liable to indemnify and hold harmless the Company and the other Members from all cost, liability, and damage that any of such indemnified Persons may incur (including, without limitation, incremental tax liability and attorneys fees and expenses) as a result of such Transfer or attempted Transfer and efforts to enforce the indemnity granted hereby.

13.5 Rights of Unadmitted Transferees
.  An assignee of all or any portion of a Membership Interest or Assignee Interest who is not admitted as a Substitute Member pursuant to Section 13.6 hereof is an Interest Holder, and the Transferred Membership Interest is an Assignee Interest.  The Governance Rights formerly incident to the Membership Interest held by a transferee who has not been admitted as a Substitute Member shall lapse unless and until such Interest Holder is admitted as a Substitute Member pursuant to Section 13.6 hereof.  Notwithstanding the foregoing, if the transferee of a Membership Interest is a Member and the Transfer was a Permitted Transfer, such transferee shall receive and shall be entitled to exercise all of the Governance Rights incident to the Transferred Membership Interest, and none of the restrictions and limitations set forth in this Section 13.5 shall apply to such transferee.

13.6 Admission of Transferees as Members
.  Subject to the other provisions of this Article 13, a transferee of a Membership Interest or Assignee Interest may be admitted to the Company as a Substitute Member only upon satisfaction of the conditions set forth below in this Section 13.6:

(a) The Members unanimously
 consent to such admission; 

(b) The Membership Interest or Assignee Interest with respect to which the transferee is being admitted was acquired by means of a Permitted Transfer;

(c) The transferee becomes a party to this Agreement as a Member and executes such documents and instruments as the Company may reasonably request and as may be necessary or appropriate to confirm such transferee as a Member in the Company and such transferee’s agreement to be bound by the terms and conditions hereof;

(d) The transferee pays or reimburses the Company for all reasonable legal, filing, and publication costs that the Company incurs in connection with the admission of the transferee as a Member with respect to the Membership Interest or Assignee Interest that was Transferred; and

(e) If the transferee is not an individual of legal majority, the transferee provides to the Company evidence satisfactory to the Company and its counsel of the authority of the transferee to become a Member and to be bound by the terms and conditions of this Agreement.

13.7 Legend
.  Each Member agrees that a legend in substantially the following form may be placed upon any counterpart of this Agreement or any other document or instrument evidencing ownership of Membership Interests:

The Membership Interests represented by this document have not been registered under any securities laws, and the transferability of the Membership Interests therefore is restricted.  The Membership Interests may not be sold, assigned, or transferred, nor will any assignee, vendee, transferee, or endorsee hereof be recognized as having an interest in such Membership Interests by the issuer for any purpose, unless (a) a registration statement under the Securities Act, as amended, with respect to such Membership Interests shall then be in effect and such transfer has been qualified under applicable state securities laws, or (b) the availability of an exemption from registration and qualification shall be established to the satisfaction of the Company and its counsel.

 The Membership Interests represented by this document are subject to further restriction as to their sale, transferability, or assignment as set forth in the LLC Agreement of the Company and agreed to by each Member.  Said restriction provides, among other things, that no vendee, transferee, or assignee shall become a Substitute Member without the consent of the Members.

13.8 Distributions and Allocations
.  If any Membership Interest is sold, assigned, or transferred during any accounting period in compliance with the provisions of this Article 13, Profits, Losses, each item thereof, and all other items attributable to such Membership Interest for such period shall be divided and allocated between the transferor and the transferee by taking into account their varying interests during the period in accordance with §706(d) of the Code, using any conventions permitted by Applicable Law and selected by the  MACROBUTTON  AcceptAllChangesShown "[PRESIDENT OR MEMBERS]" .  All distributions on or before the date of such transfer shall be made to the transferor, and all distributions thereafter shall be made to the transferee.  Solely for purposes of making such allocations and distributions, the Company shall recognize such transfer not later than the end of the calendar month during which it is given Notice of such transfer; provided, however, if the Company does not receive a Notice stating the date such Membership Interest was transferred and such other information as the Company may reasonably require within thirty (30) days after the end of the accounting period during which the transfer occurs, then all of such items shall be allocated, and all distributions shall be made, to the Person who, according to the books and records of the Company, on the last day of the accounting period during which the transfer occurs, was the owner of the Membership Interest.  The Company shall not incur any liability for making allocations and distributions in accordance with the provisions of this Section 13.8, whether or not the Company has knowledge of any transfer of ownership of any Membership Interest.
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Article 14 
DISSOLUTION AND WINDING UP

14.1 Dissolution
.  The Company shall be dissolved and its affairs shall be wound up upon the first to occur of any of the following events (“Dissolution Events”): 
 

(a) The determination of the Members to dissolve, wind up and liquidate the Company; 

(b) The sale of all or substantially all of the assets of the Company and the collection of the purchase price to be paid therefor; 

(c) At any time there remains no Members; 

(d) The entry of a decree of judicial dissolution under §48-249-617 of the Act; or

(e) The occurrence of any other event that causes the dissolution of a limited liability company under the Act.  

14.2 Continuation
.  The Members hereby agree that the Company shall not dissolve prior to the occurrence of a Dissolution Event.  Further, upon the occurrence of the Dissolution Events, set forth in Section 14.1(c) hereof, the Company shall not be dissolved and is not required to be wound up if, within ninety (90) days after the occurrence of the event that terminated the continued membership of the last remaining Member, the Personal Representative of the last remaining Member agrees in writing to continue the Company and to the admission of such Member’s personal representative or its nominee or designee to the Company as a Member, which such admission shall be effective as of the date of the occurrence of the event that terminated the continued membership of the last remaining Member. 

14.3 Winding Up, Liquidation and Distribution of Assets
.  Unless the Company is continued pursuant to Section 14.2 hereof, upon the occurrence of a Dissolution Event, the Company shall cease carrying on its business, except as may be necessary for the winding up of its affairs in an orderly manner; however, the Company’s existence is not terminated and shall continue until the winding up of its affairs is completed and a certificate of cancellation has been accepted for filing.  The President or such other Person or Persons designated by the Members shall be responsible for overseeing the winding up and liquidation of the Company and shall take full account of the Company’s assets and liabilities.  Except to the extent distributed in kind, the Company’s assets shall be sold or otherwise liquidated as promptly as is consistent with obtaining the fair value thereof; and the proceeds therefrom, to the extent sufficient therefor, shall be applied and distributed in the following order:  

(a) First, to pay and discharge all of the Companies debts and liabilities to creditors (including, to the extent permitted by Applicable Law, Members who are creditors) and to establish any reserves that may be reasonably necessary to provide for contingencies or unknown liabilities of the Company (for purposes of determining the Capital Account balance of the Members, the amount of any such reserves shall be treated as an expense of the Company); and 

(b) The balance, if any, to the Members in accordance with the balance of their Capital Accounts after giving effect to all contributions, distributions and allocations for all periods.

The President or other Person or Persons selected by the Members to oversee the winding up and dissolution shall receive such compensation as is approved by the Members for the services performed pursuant to this Article 14.

14.4 Compliance with Requirements of Regulations
.  In the event the Company is “liquidated” within the meaning of §1.704-1(b)(2)(ii)(g) of the Regulations, distributions shall be made pursuant to this Article 14 to the Members who have positive Capital Accounts in compliance with §1.704‑1(b)(2)(ii)(b)(2) of the Regulations.  If any Member has a deficit balance in his Capital Account (after giving effect to all contributions, distributions, and allocations for all taxable years, including the year during which such liquidation occurs), such Member shall have no obligation to make any contribution to the capital of the Company with respect to any such deficit, and any such deficit shall not be considered a debt owed to the Company or any other Person for any purpose whatsoever.  

14.5 Deemed Contribution and Distribution 
.  Notwithstanding any other provision of this Article 14 to the contrary, in the event that the Company is terminated within the meaning of §1.704-1(b)(2)(ii)(g) of the Regulations, but no Dissolution Event has occurred, the Company’s assets shall not be liquidated, the Company’s liabilities shall not be paid or discharged and the Company’s affairs shall not be wound up.  Instead, solely for federal income tax purposes, the Company shall be deemed to have contributed all of its assets and liabilities to a new limited liability company in exchange for a membership interest therein.  Immediately thereafter, the Company shall be deemed to have distributed the membership interest in the new limited liability company to the Members in proportion to their respective Membership Interest in the Company in liquidation of the Company.  

14.6 Certificate of Cancellation 

.  Upon completion of the winding up of the affairs of the Company, such Person as the Act may permit or require shall file a certificate of cancellation termination with the Secretary of State of the State of Delaware and take such other actions as may be necessary to terminate the existence of the Company.

Article 15 
AMENDMENTS

15.1 Amendments
.  Amendments to this Agreement may be proposed by the President or any one or group of Members holding MACROBUTTON NoMacro [INSERT: % to propose amendment] or more of the voting power then held by Members entitled to vote.  Following such proposal, the Secretary shall submit to the Members a verbatim statement of any proposed amendment; provided, however, counsel for the Company shall first approve the form of any such amendment.  The submission to the Members shall include the recommendation of the President, and the President shall seek the written vote of the Members on the proposed amendment or shall call a meeting to vote thereon and to transact any other business that he may deem appropriate.  For purposes of obtaining a written vote, the President may require response within a reasonable specified time, but not less than MACROBUTTON NoMacro [INSERT: minimum number days] days nor more than MACROBUTTON NoMacro [INSERT: maximum number days] days, and failure to respond in such time period shall constitute a vote that is consistent with the President’s recommendation with respect to the proposal.
  A proposed amendment shall be adopted and shall be effective as an amendment hereto if it receives the affirmative vote or the written consent of the Members by Majority Vote; provided, however, if the proposed amendment would amend any provision of this Agreement that requires or provides for the consent of the Members by more than a Majority Vote (the “Requisite Percentage”), such proposed amendment shall be adopted and shall be effective as an amendment hereto only if approved by Members holding the Requisite Percentage of the voting power then held by Members.

15.2 Limitation on Amendments
.  Notwithstanding Section 15.1 hereof, no amendment to this Agreement shall: 
 

(a) Except for an amendment required in connection with the admission of and additional Member in accordance with the terms of this Agreement, modify or alter the method of determining, the order of priority or the interest of a Member in (i) allocations of Profits and Losses, (ii) allocations or distributions of Cash Available For Distribution, or (iii) allocation or distribution of proceeds resulting from the liquidation of the Company, unless such amendment receives the affirmative vote or written consent of each Member adversely affected thereby.

(b) Amend the provisions of Article 13 without the affirmative vote or written consent of all the Members.

(c) Amend this Section 15.2 without the affirmative vote or written consent of all the Members.

For purposes of this Section 15.2 only, the failure of a Member to respond shall not constitute a vote that is consistent with any recommendation of the President with respect to any amendment described in this Section 15.2, and any amendment described in this Section 15.2 shall require the affirmative vote at a meeting of the Members or the affirmative written consent without a meeting in order to be effective.

15.3 Execution of Amendments
.  Each amendment to this Agreement shall be in writing and shall be executed by all the Members, including, without limitation, each Withdrawing Member and each Substitute Member.  Each Member covenants and agrees that he will execute any amendment to this LLC Agreement that has been duly adopted in accordance with the provisions of this Article 15; provided, however, in the event any Member fails to execute (or is unable to execute) any such duly adopted amendment, the President or the Secretary of the Company may execute such amendment as attorney-in-fact for such Member.  

Article 16 
power of attorney

16.1 Appointment
.  Each Member makes, constitutes and appoints the President, the Secretary (or, if no Person holds the office of President or Secretary, any other Member), with power of substitution, as his true and lawful attorney-in-fact for him with full power and authority in his name, place, and stead and for his use and benefit, from time to time:

(a) to make, sign, execute and deliver any agreements, instruments, certificates and documents provided for herein to effect, evidence or perfect any Transfers effected or required hereunder or pursuant to the terms of this Agreement;

(b) to make, sign, execute, certify and deliver any amendment to this Agreement duly adopted by the Members in accordance with terms of Article 15 hereof; and

(c) to make, sign, execute, certify and deliver any agreements, instruments, certificates and documents that may be required or appropriate to effect the dissolution and termination of the Company, including, without limitation, any instrument approved by the Members creating or evidencing creation of a liquidating trust to receive distributions or other payment to Members in connection with the liquidation of the Company, to hold the same and earnings thereon for the benefit of the creditors and Members of the Company and, upon satisfaction of the trustee that all claims against the Company having priority over claims of the Members have been satisfied, to pay or distribute the remaining funds in priorities paralleling those set forth in this Agreement applicable to the proceeds of winding up.

The powers hereby conferred to make, sign, execute, certify and deliver agreements shall be deemed to include the powers to acknowledge, swear to, verify, file, record and publish the same.

16.2 Exercise and Survival
.  The power of attorney granted pursuant to Section 16.1 hereof and any other power of attorney granted under this Agreement:

(a) May be exercised by any such attorney-in-fact acting alone

(b) Is a special power of attorney coupled with an interest and is irrevocable;

(c) May be exercised by such attorney-in-fact by listing all of the principals executing any agreement, certificate, instrument or document with the single signature of such attorney-in-fact for all of said principals;

(d) Shall survive the dissolution of the Company through winding up to termination;

(e) Shall survive the Transfer of the whole or part of a Member’s Membership Interest, except that where such Transfer is of the entire Membership Interest of such Member, and the transferee is admitted as a Substitute Member, the power of attorney shall survive such Transfer for the sole purpose of enabling any such attorney-in-fact to make, sign, execute, certify and deliver any agreements, instruments, certificates and documents that may be required or appropriate to effect such substitution; and 

(f) To the fullest extent permitted by Applicable Law, shall survive the death, disability, legal incapacity, Bankruptcy, insolvency, dissolution or cessation of existence of a Member. 
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Article 17 
MISCELLANEOUS

17.1 Statutory Override
.  To the maximum extent permitted by Applicable Law, the provisions of this Agreement shall govern over all provisions of the Act that would but for and inconsistently with this Agreement.  For each question (a) with respect to which the Act provides a rule (a “default rule”) but permits the operating agreement to provide a different rule; and (b) that is addressed by this Agreement, the default rule shall not apply to the Company.  

17.2 Code §83 Safe Harbor Election
.  

(a) By executing this Agreement, each Member authorizes and directs the Company to elect to have the “Safe Harbor” described in the proposed Revenue Procedure set forth in Internal Revenue Service Notice 2005‑43 (the “2005‑43 Notice”) apply to any interest in the Company transferred to a service provider by the Company on or after the effective date of such Revenue Procedure in connection with services provided to the Company.  For purposes of making such Safe Harbor election, the Tax Matters Member is hereby designated as the “Partner who has responsibility for federal income tax reporting” by the Company and, accordingly, execution of such Safe Harbor election by the Tax Matters Member constitutes execution of a “Safe Harbor Election” in accordance with Section 3.03(1) of the 2005-43 Notice.  The Company and each Member hereby agree to comply with all requirements of the Safe Harbor described in the 2005-43 Notice, including, without limitation, the requirement that each Member shall prepare and file all federal income tax returns reporting the income tax effects of each Safe Harbor Company Interest issued by the Company in a manner consistent with the requirements of the 2005-43 Notice.

(b) Any Member that fails to comply with requirements set forth in Section 17.2(a) hereof shall indemnify and hold harmless the Company and each adversely affected Member from and against any and all losses, liabilities, taxes, damages, judgments, fines, costs, penalties, amounts paid in settlement and reasonable out‑of‑pocket costs and expenses incurred in connection therewith (including, without limitation, costs and expenses of suits and proceedings, and reasonable fees and disbursements of counsel), in each case resulting from such Member’s failure to comply with such requirements.  The Tax Matters Member may offset distributions or other payments to which a Person is otherwise entitled under this Agreement against such Person’s obligation to indemnify the Company and any other Person under this Section 17.2(b) (and any amount so offset with respect to such Person’s obligation to indemnify a Person other than the Company shall be paid over to such other Person by the Company).  A Member’s obligations to comply with the requirements of Section 17.2(a) hereof and to indemnify the Company and any Member under this Section 17.2(b) shall survive such Member’s ceasing to be a Member of the Company and/or the termination, dissolution, liquidation and winding up of the Company, and, for purposes of this Section 17.2, the Company shall be treated as continuing in existence.  The Company and any Member may pursue and enforce all rights and remedies it may have against each Member under this Section 17.2(b), including (i) instituting a lawsuit to collect such indemnification and contribution, with interest calculated, from time to time, at a rate equal to the prime rate plus four percentage points per annum (but not in excess of the highest rate per annum permitted by Applicable Law), compounded on the last day of each fiscal quarter and (ii) specific performance and/or immediate injunctive or other equitable relief from any court of competent jurisdiction (without the necessity of showing actual money damages, or posting any bond or other security) in order to enforce or prevent any violation of the provisions of Section 17.2(a) hereof.

(c) Each Member authorizes the Tax Matters Member to amend Sections 17.2(a) and 17.2(b) hereof to the extent necessary to achieve substantially the same tax treatment with respect to any interest in the Company transferred to a service provider by the Company in connection with services provided to the Company as set forth  in Section 4 of the 2005-43 Notice (e.g., to reflect changes from the rules set forth in the 2005-43 Notice in subsequent Internal Revenue Service guidance), provided that such amendment is not materially adverse to such Member (as compared with the after‑tax consequences that would result if the provisions of the 2005-43 Notice applied to all interests in the Company transferred to a service provider by the Company in connection with services provided to the Company).

17.3 Notices
.  Any Notice shall be delivered personally to the Person or to an officer of the Person to whom the same is directed, or sent by regular, registered, or certified mail, commercial delivery service, overnight courier, telegraph, facsimile transmission or electronic mail, addressed as follows:  if to the Company, to the Company at the address set forth in Section 2.6(a) hereof, or to such other address as the Company may from time to time specify by Notice to the Members; if to a Member to such Member at the address set forth in Exhibit A attached hereto, or to such other address as such Member may from time to time specify by Notice to the Company.  Any such Notice shall be deemed to have been given and received for all purposes under this Agreement:  (a) three (3) Business Days after the same is deposited in any official depository or receptacle of the United States Postal Service first class certified mail, return receipt requested, postage prepaid; (b) on the date of confirmed transmission when delivered by telecopier, electronic mail, facsimile transmission, telex, telegraph or other telecommunication device; (c) on the next Business Day after the same is deposited with a nationally recognized overnight delivery service that guarantees overnight delivery; and (d) on the date of actual delivery to such party by any other means; provided, however, if the day such Notice shall be deemed to have been given and received as aforesaid is not a Business Day (or if delivery is made after 5:00 p.m. (recipient’s local time) on any Business Day), such Notice shall be deemed to have been given and received on the next Business Day.

17.4 Binding Effect
.  Except as otherwise provided in this Agreement or the Act, every covenant, term and provision of this Agreement shall be binding upon and inure to the benefit of the Company, the Members, any Person who becomes a Member or Interest Holder after the date of this Agreement (a “Subsequent Member”) and their respective Personal Representatives.  If a Subsequent Member otherwise complies with the conditions for becoming a Member or Interest Holder, every covenant, term and provision of this Agreement shall be binding upon each Subsequent Member, whether or not such Subsequent Member executes this Agreement or any other written instrument evidencing the agreement of such Subsequent Member to be bound by this Agreement.  

17.5 No Third Party Beneficiary
.  This Agreement is made solely and specifically among and for the benefit of the parties hereto and their respective successors and assigns.  Except and only to the extent provided herein or in the Act (or other Applicable Law), no creditor or any other Person shall have any right, interest or claims under or on account of this Agreement as a third party beneficiary or otherwise.

17.6 Written Agreement Required
.  This LLC Agreement, any and all amendments hereto and any restated operating agreement of the Company shall be in writing, and all provisions of any such agreement shall be set forth in a single integrated document.  For purposes of this provision, a document and all duly adopted amendments thereto shall be deemed to constitute a “single integrated document.”

17.7 Construction
.  Every covenant, term and provision of this Agreement shall be construed simply according to its fair meaning and not strictly for or against any Member.

17.8 Time
.  Time is of the essence with respect to this Agreement.

17.9 Headings
.  Section and other headings contained in this Agreement are for reference purposes only and are not intended to describe, interpret, define, or limit the scope, extent, or intent of this Agreement or any provision hereof.

17.10 Severability
.  Every provision of this Agreement is intended to be severable.  If any term or provision hereof is illegal, invalid or unenforceable for any reason whatsoever, such illegality or invalidity shall not affect the validity, legality or unenforceability of the remainder of this Agreement.

17.11 Incorporation by Reference
.  Every exhibit, schedule, and other appendix attached to this Agreement and referred to herein is hereby incorporated in this Agreement by reference.

17.12 Additional Assurances
.  Each Member, upon the request of the Company, agrees to perform all further acts and execute, acknowledge, and deliver any documents that may be reasonably necessary, appropriate, or desirable to carry out the provisions of this Agreement.

17.13 Entire Agreement
.  This Agreement and the Certificate constitute the entire agreement among the parties.  No party shall be bound by any terms, conditions, statements or representations, oral or written, not contained herein or in the Certificate.  Each party hereby acknowledges that he has not been induced, persuaded or motivated by any promise or representation made by any other party that is not expressly set forth herein.  Except for the Certificate, all previous negotiations, statements and preliminary instruments by the parties or their representatives are merged in this Agreement.

17.14 Governing Law
.  This Agreement shall be governed in all respects, including validity, interpretation and effect by, and shall be enforceable in accordance with the internal laws of the State of Delaware without regard to conflicts of laws principles.

17.15 Waiver of Action for Partition
.  As a material inducement to each Member to execute this Agreement, each Member covenants and represents to each other Member that, during the period beginning on the date of this Agreement, no Member, nor such Member’s Personal Representatives, will attempt to make any partition whatever of the assets of the Company or any interest therein whether now owned or hereafter acquired, and each Member waives all rights of partition provided by statute or principles of law or equity, including partition in kind or partition by sale.  The Members agree that (a) irreparable damage would be done to the goodwill and reputation of the Company if any Member should bring such an action in a court to dissolve the Company; (b) there are fair and just provisions for the payment and liquidation of the Membership Interest of any Member; and (c) there are fair and reasonable grounds to prevent any Member from selling or otherwise alienating his Membership Interest.  Accordingly, each Member hereby waives and renounces his right to such a court decree of dissolution or to seek the appointment by a court of a liquidator or receiver for the Company.

17.16 Counterpart Execution
.  This Agreement may be executed in multiple counterparts, each one of which shall be deemed an original, but all of which shall be considered together as one and the same instrument.  Further, in making proof of this Agreement, it shall not be necessary to produce or account for more than one (1) such counterpart.  Execution by a party of a signature page hereto shall constitute due execution and shall create a valid, binding obligation of the party so signing, and it shall not be necessary or required that the signatures of all parties appear on a single signature page hereto.

17.17 Electronic Transmission
.  Delivery of an executed counterpart of this Agreement  or any other document, instrument notice, or communication required or permitted to be delivered pursuant to this Agreement (or executed signature pages to this Agreement or such other document, instrument notice, or communication required or permitted to be delivered pursuant to this Agreement) may be made by facsimile or other electronic transmission.  Any such counterpart or signature pages sent by facsimile or other electronic transmission shall be deemed to be written and signed originals for all purposes, and copies of this Agreement or any other document, instrument notice, or communication required or permitted to be delivered pursuant to this Agreement containing one or more signature pages that have been delivered by facsimile or other electronic transmission shall constitute enforceable original documents.  As used in this Agreement, the term “electronic transmission” means and refers to any form of communication not directly involving the physical transmission of paper that creates a record that may be retained, retrieved and reviewed by a recipient of the communication, and that may be directly reproduced in paper form by such a recipient through an automated process. 

17.18 Sole Discretion
.  Except as otherwise provided in this Agreement, all actions that any Member may take and all determinations that any Member may make pursuant to this Agreement may be taken and made at the sole and absolute discretion of such Member without regard to whether or not the exercise of such discretion is reasonable or unreasonable.

17.19 Specific Performance
.  In view of (a) the complexities and uncertainties in measuring actual damages to be sustained by reason of the failure of a Member to perform this Agreement strictly in accordance with the specific terms hereof, (b) the uniqueness of the Company’s business, and (c) the relationship among the Members, each Member acknowledges and agrees that:  (i) the remedy at law for a breach of this Agreement would be inadequate, and (ii) the Company and the other Members would be irreparably damaged if any of the provisions of this Agreement are not performed strictly in accordance with their specific terms.  Therefore, it is expressly agreed that, in addition to any other remedy to which the nonbreaching Members may be entitled, at law or in equity, the nonbreaching Members shall be entitled to injunctive relief to prevent breaches of the provisions of this Agreement and to specifically enforce the terms and provisions hereof in any action instituted in any court of the United States or any state thereof having subject matter jurisdiction thereof. 

MACROBUTTON NoMacro [INSERT: ARBITRATION PROVISION IF DESIRED]
[signature page follows]

[Signature Page to LLC Agreement] 

	MEMBERS:

MACROBUTTON NoMacro [ENTITY NAME]
By: 

Name: 

Title: 

MACROBUTTON NoMacro [ENTITY NAME]
By: 

Name: 

Title: 

MACROBUTTON NoMacro [INDIVIDUAL NAME]
MACROBUTTON NoMacro [INDIVIDUAL NAME]
MACROBUTTON NoMacro [INDIVIDUAL NAME]
MACROBUTTON NoMacro [INDIVIDUAL NAME]



EXHIBIT A
TO
OPERATING AGREEMENT OF
MACROBUTTON NoMacro [INSERT:  NAME]
MEMBERS

The name, address and Capital Contributions Interest of each Member, together with the number of Units held by such Member, are as follows:

	Name and Address:
	Capital
Contributions
	Units
	Membership
Interest

	MACROBUTTON NoMacro [INSERT:  Member Name & Address]
	MACROBUTTON NoMacro [Amount]
	MACROBUTTON NoMacro [Number]
	MACROBUTTON NoMacro [Percent]

	MACROBUTTON NoMacro [INSERT:  Member Name & Address]
	MACROBUTTON NoMacro [Amount]
	MACROBUTTON NoMacro [Number]
	MACROBUTTON NoMacro [Percent]

	MACROBUTTON NoMacro [INSERT:  Member Name & Address]
	MACROBUTTON NoMacro [Amount]
	MACROBUTTON NoMacro [Number]
	MACROBUTTON NoMacro [Percent]

	MACROBUTTON NoMacro [INSERT:  Member Name & Address]
	MACROBUTTON NoMacro [Amount]
	MACROBUTTON NoMacro [Number]
	MACROBUTTON NoMacro [Percent]

	TOTALS
	$   0.00
	   0.00
	0.00%


Notes to Exhibit A: 

1.
MACROBUTTON NoMacro [INSERT:  Appropriate Notes]
SCHEDULE 5.1
MONTHLY MEMBER PAYMENTS

	Member
	Paid by
MME LLC
	Paid by Optimar LLC

	Paul {__}. DeBree
	
	$

250,000.00

	Eugene M. Kolassa
	$

500,000.00
	

	William B Lobb
	187,500.00
	

	Jack {__}. Mycka
	
	375,000.00

	Kevin M. Patterson
	187,500.00
	

	Doug R. Paul
	187,500.00
	

	Brian C Reisetter
	187,500.00
	


� Verify and, if right of first refusal is included, consider adding  “any purchaser under the provisions of Section {INSERT REFERENCE TO ROFR SECTION} hereof”


� Consider additions.


� Consider Majority Vote, Super-Majority Vote.  Also, consider eliminating for purchaser under right of first refusal Section, if included.


� Review and consider.


� Verify sentence to be included.


� Consider modifications of limitations.






I:\F\Fog Ven Ptnrs LLC\Fog Ven Ptnrs IX\Org Docs\Op Agrmt_v1.doc

